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In the United States District Court, Southern Dis- 
trict of California, Central Division. 


No. 1100-B (Civil) 


ROSETTA ALICE KELLEY, 
Plaintiff, 
VS. 


UNITED STATES OF AMERICA, 
Defendant. 


COMPLAINT ON UNITED STATES GOVERN- 
MENT INSURANCE CONTRACT. 


Plaintiff complains of defendant and alleges: 


lie 
That plaintiff is a citizen of the United States of 
America and a resident, of the Southern District of 
California, Central Division, and of the County of 
San Bernardino therein. 


IT. 

That this action is brought under the War Risk 
Insurance Act of October 6th, 1917 and the World 
War Veteran’s Act of June 7th, 1924, and amenda- 
tory acts, and is based upon a policy of Life In- 
surance issued under and by virtue of said acts and 
the laws of the United States of America to ‘Thomas 
Joseph Kelley, now deceased, by the defendant. 


III. 
That while Thomas Joseph Kelley was in the 
armed forces of the United States during the World 
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War and prior to his discharge therefrom, he ap- 
plied for and was granted $10,000.00 of War Risk 
Term Insurance and paid all the premiums thereon 
through the month of January, 1919. 


Ig 

That on or about March 15, 19382, the said Thomas 
Joseph Kelley, now deceased, applied for and was 
granted United States Government Insurance in 
the sum of $5,000.00, pursuant to Section 310 of 
the World War Veterans’ Act, as amended, and 
that the de- [2] fendant issued said policy and that 
by the terms thereof, plaintiff was named as bene- 
ficiary in the event of the death of said Thomas 
Joseph Kelley while the policy was in full foree and 
effect, said policy being No. K-919,427. That plain- 
tiff is informed and believes and on such informa- 
tion and belief alleges that the premiums on said 
policy were paid promptly when due, through the 
month of August, 1935, and thereafter, the exact 
date being unknown to plaintiff but well known to 
the defendant. 

V. 

That the defendant has in its possession said pol- 
icy, and has refused to deliver the same to plaintiff. 
That plaintiff is informed and believes and on such 
information and belief alleges that said policy pro- 
vides by its terms that it is payable to the bene- 
ficlary in a lump sum in the event that the said in- 
sured died while the policy was in full foree and 
effect, and that, further, by the terms of said policy, 
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and by virtue of certain ‘‘extended insurance bene- 
fits’’, said policy is still in full force and effect un- 
less matured by the death of the insured, and was 
in full force and effect at the time of his death. That 
he died in the County of Los Angeles on or about 
August 10th, 1935. 

vale 

That, subsequent to the death of the insured, as 
aforesaid, and prior to on or about October 6th, 
1936, the exact date being unknown to plaintiff but 
well known to defendant, application was made to 
the defendant for payment of the benefits due plain- 
tiff under the terms of said policy, and that on or 
about October 6th, 1936, H. L. McCoy, as Director 
of Insurance, on behalf of the defendant and the 
Insurance Claims Council of the Veterans’ Admin- 
istration of the United States, denied liability and 
disagreed with plaintiff; that thereupon plaintiff 
appealed to the Administrator of Veterans’ Affairs, 
who, on or about January 22nd, 1936, denied said 
appeal and affirmed all prior decisions, and that a 
disagreement exists between the plaintiff and the 
defendant as to her rights to receive the benefits 
under said policy, in the sum of [3] $5,000.00, as 
such beneficiary. 

VIL. 

That during his hfetime, said Thomas Joseph 
Kelley kept or performed all of the things to be 
done, kept or performed on his part, under the 
terms of said policy or contract, and that plaintiff, 
between August 10th, 1935, and October 6th, 1936, 
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the exact date being unknown to plaintiff but well 
known to the defendant, made due proof to the 
defendant of her right to such benefits and as to the 
death of the insured, and as otherwise required by 
law and the terms of said policy. 


VIII. 

That plaintiff has employed Sylvester Hoffmann, 
Esq., an attorney and counsellor at law, duly 
licensed and admitted to practice before this Court 
and all other Courts in the State of California, to 
bring and prosecute this action and that a reason- 
able attorney’s fee to be allowed to plaintiff’s attor- 
ney for hig services in this action is 10% of the 
amount of insurance recovered and to be paid bv the 
defendant out of the payment to be made under 
any judgment or decree in favor of plaintiff, pay- 
able at a rate not exceeding one-tenth of each such 
payments until paid, in the manner provided by 
Section 500 of the World War Veterans Act of 
1924 as amended. 


Wherefore, plaintiff prays judgment as follows: 

1. For the sum of $5,000.00 and such other bene- 
fits as she may be entitled to as beneficiary under 
the aforesaid imsurance. 

2. Determining and allowing plaintiff’s attorney 
a reasonable attorney’s fee in an amount not to ex- 
ceed ten pereent (10%) of the amount recovered, 
and to be paid by the defendant out, of the pay- 
ments to be made under the judgment or decree 
and in the manner as provided by law. 
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3. For such other and further relief as may be 
just, equitable and proper in the premises. 
SYLVESTER HOFFMANN 
Attorney for plaintiff [4] 


United States of America 
Southern District of California 
Central Division.—ss. 


Rosetta Alice Kelley, being by me first duly 
sworn, deposes and says that she is the plaintiff in 
the above entitled action; that, she has read the fore- 
going Complaint on United States Government In- 
surance Contract and knows the contents thereof; 
and that the same is true of her own knowledge, 
except as to the matters which are therein stated 
upon her information or belief, and as to those mat- 
ters she believes is to be true. 

ROSETTA ALICE KELLEY 


Subseribed and sworn to before me this 23rd day 
of July, 1940. 
[Seal] JOHN HIB 
Notary Public in and for the County of San Ber- 
nardino, State of California. 


[Endorsed]: Filed Aug. 7, 1940. [5] 


[Title of District Court and Cause. ] 
ANSWER 


Comes Now the defendant, the United States of 
America, by its attorneys, Wm. Fleet Palmer, 
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United States Attorney for the Southern District 
of California, Daniel Dillon, Attorney, Department 
of Justice, and Attilio di Girolamo, Attorney, De- 
partment of Justice, and for answer to the com- 
plaint filed herein admits, denies, and alleges: 


First Defense 


I. 

Defendant denies the allegations contained in 
paragraph designated I for want of knowledge or 
information sufficient to form a belief as to the truth 
thereof. 

II. 

Defendant admits the allegations contained in 

paragraph designated II of the complaint. 


Bae 
Defendant admits the allegations contained in 
paragraph designated III of the complaint. 


ly. 

Defendant denies the allegations contained in 
paragraph designated IV of the complaint except 
as specifically admitted and alleged in the second 
defense herein. [6] 

Ne 

Answering the allegations of paragraph desig- 
nated V of the complaint, defendant admits that it 
now has possession of the policy of insurance 
therein referred to, admits that said policy of in- 
surance contained a provision for the payment of 
the proceeds thereof in one sum to the plaintiff 
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herein in the event the policy matured while in full 
force and effect by the death of the insured, admits 
that the insured, Thomas Joseph Kelley, died on 
August 10, 1935, but denies all of the remaining 
allegations of said paragraph. 


VI. 

Defendant denies the allegations contained in 
paragraph designated VI of the complaint, but in 
further answer thereto admits and alleges that on 
August 26, 1935, the plaintiff herein filed in the 
Veterans Administration a claim for the payment 
to her of the proceeds of said policy of insurance; 
that on August 29, 1935, the Director of Insurance 
of the Veterans Administration rendered a decision 
to the effect that the insurance was not payable to 
the plaintiff because in his application for insur- 
anee, exectued March 15, 1932, Thomas Joseph 
Kelley withheld information material to the risk 
and made fraudulent misrepresentations in regard 
to his health and his consultation with and treat- 
ment by physicians and thus denied the claim, so 
notifying the plaintiff on August 29, 1935 and Jan- 
uary 8, 1936; that on July 31, 1936, the plaintiff 
filed an appeal from said decision to the Adminis- 
trator of Veterans’ Affairs and on September 28, 
1936, the Administrator rendered a decision affirm- 
ing the prior action of the Director of Insurance 
and denying the claim for insurance benefits, of 
which action the plaintiff was notified by letter 
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from the Director of Insurance dated October 6, 
1936. 
VII. 
Defendant denies the allegations contained in 
paragraph designated VII of the complaint. [7] 


VIII. 

Defendant alleges that it is without knowledge or 
information sufficient to form a belief as to the 
truth of the allegations contained in paragraph 
designated VIII of the complaint but says that in 
the event of plaintiff’s recovery herein, the court 
inay, at its discretion, allow a reasonable attorney’s 
fee subject to the provisions of Section 500, World 
War Veterans’ Act, 1924, as amended. 


Second Defense 


Further answering herein, defendant says that on 
March 15, 1932, Thomas Joseph Kelley, not having 
been protected by yearly renewable term insurance 
or United States Government life insurance subse- 
quent to the month of January 1919, executed an 
application for the issuance of United States Gov- 
ernment life insurance under the provisions of Sec- 
tion 310, World War Veterans’ Act, 1924, as 
amended, and submitted said application to the 
Veterans Administration for the issuance of a con- 
tract of insurance in the principal amount of 
$5,000; that in said application for insuranee, 
Thomas Joseph Kelley represented that he had 
never applied for Government compensation or 
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pension, that he was then in good health, that he 
had never been treated for any disease of the heart 
or blood vessels or genito-urinary organs, that he 
had not been ill, contracted any disease, suffered 
any injury or consulted a physician in regard to 
his health since the date of his discharge except 
that he had a hemorrhoidectomy in September 
1920; that in said application for insurance the 
said Thomas Joseph Kelley further represented 
that he had never had syphilis. Defendant says 
that, relying upon the representations of Thomas 
Joseph Kelley in his application for insurance, the 
Insurance Division of the Veterans Administra- 
tion, charged with the administration of Govern- 
ment insurance, approved [8] said application for 
insurance and issued to said Thomas Joseph Kelley 
a contract of United States Government life insur- 
ance in the principal sum of $5,000, No. K-919,427, 
and defendant says that the aforesaid representa- 
tions of Thomas J. Kelley in the said application 
for insurance were untrue, false and fraudulent in 
that, contrary to the facts stated in said application, 
the said Thomas Joseph Kelley had theretofore, on 
September 3, 1931, filed in the United States Vet- 
erans Bureau at Los Angeles, California, his appli- 
eations for disability compensation and disability 
allowance representing therein that he then had 
heart trouble, rheumatism and spinal trouble which 
had been incurred in 1918 and that he had received 
treatment by a private physician in September 1930 
and March 1931; that pursuant to said applications 
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for disability compensation and disability allow- 
ance, Thomas Joseph Kelley had consulted with 
and been examined by physicians of the United 
States Veterans Administration at Los Angeles, 
California, on October 28, 1931, at which time he 
had syphilis, manifested by a positive Wassermann, 
and sortitis; that Thomas Joseph Kelley was then 
notified of the findings of the Veterans Bureau 
physicians, Los Angeles, California, and on No- 
veinber 17, 1931, was again notified in writing that 
he had chronic sortitis. Defendant further says 
that notwithstanding Thomas Joseph Kelley’s rep- 
resentation in his application for insurance that he 
had not consulted any physicians in regard to his 
health since the date of his discharge, he had in 
fact not only consulted physicians of the Veterans 
Bureau, Los Angeles, California, in regard to his 
health not more than five months prior to the said 
appheation but had also consulted a private physi- 
cian in regard to his health in September 1930 and 
March 1931; that, notwithstanding his representa- 
tion in his application for insurance that he was 
in good health, the said Thomas Joseph Kelley was 
not in good health on March 15, 1932, and well knew 
that he was not then in good health, having thereto- 
fore [9] known that he had heart trouble, spinal 
trouble and rheumatism and having also been in- 
formed that he had chronic sortitis. Defendant fur- 
ther says that the said Thomas Joseph Kelley was 
discharged from the military service of the United 
States on January 16, 1919, and that in his appli- 
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eation for insurance he, therefore, falsely and frau- 
dulently represented that he had not consulted a 
physician in regard to his health since January 16, 
1919. Defendant further alleges the facts to be that 
Thomas Joseph Kelley, on March 15, 1932, well 
knew that he had theretofore, on September 3, 1931, 
filed in Los Angeles, California, claims for disabil- 
ity compensation and disability allowance; that he 
then well knew that he was not then in good health; 
that he then well knew that he had theretofore con- 
sulted physicians in regard to his health since the 
date of his discharge from service; that, notwith- 
standing his representations to the contrary, he 
well knew that he then had syphilis and sortitis; 
that he misrepresented the facts in regard to the 
condition of his health, his consultation with and 
treatment by physicians and conceal the facts re- 
lating to his filing claims for disability compensa- 
tion and disability allowance, the state of his health 
and his consultation with and treatment by physi- 
cians, all with the intent to deceive the defendant 
and thereby procure the issuance of the contract 
of insurance involved in this action; that if the said 
Thomas Joseph Kelley had made true statements 
and a full disclosure of said material facts in his 
application for insurance, the contract of insurance 
involved herein would not have been issued, that 
the said misrepresentations and concealments were 
not discovered by the Insurance Division of the 
Veterans Administration until the claim for insur- 
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ance benefits had been filed in the Veterans Admin- 
istration by the plaintiff herein. 


Wherefore, defendant says that by reason of the 
false and fraudulent representations and conceal- 
ments of said Thomas Joseph [10] Kelley in his 
appheation for insurance executed on March 15, 
1932, plaintiff herein is not entitled to recover un- 
der the contract of insurance involved in this action 
and defendant prays that plaintiff take nothing by 
her suit. 

WM. FLEET PALMER 
United States Attorney. 
DANIEL DILLON 
Attorney, Department of Justice. 
ATTILIO DI GIROLAMO 
Attorney, Department of Justice. 


The defendant hereby serves notice that a jury 
trial is demanded in the above entitled case. [11] 


es 


[Title of District Court and Cause. ] 
AFFIDAVIT OF SERVICE BY MATL 


United States of America, 
Southern District of California—ss. 


Eva P. King, being first duly sworn, deposes and 
Says: 

That she is a citizen of the United States and a 
resident of Los Angeles County, California; that 
her business address is 677 U. S. P. O. and Court 
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House, Los Angeles, California; that she is over 
the age of eighteen years, and not a party to the 
above-entitled action; 

That on November 18, 1940 she deposited in the 
United States Mails in the Post Office at Temple 
and Main Streets, Los Angeles, California, in the 
above-entitled action, in an envelope bearing the 
requisite postage, a copy of Answer addressed to 
Sylvester Hoffmann, Attorney-at-Law, 215 West 
Fifth Street, Los Angeles, California, Attorney for 
Plaintiff, at which place there is a delivery service 
by United States Mail from said post office. 

EVA P. KING 


Subscribed and sworn to before me, this 18 day 
of November, 1940. 
R. 8S. ZIMMERMAN, 
Clerk, U. 8. District Court, 
Southern District of California 
By J. M. HORN 
Deputy. 

[Endorsed]: Filed Nov. 18, 1940. [12] 
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At a stated term, to wit: The February Term 
A. D. 1941, of the District Court of the United 
States of America, within and for the Central Di- 
vision of the Southern District of California, held 
at the Court Room thereof, in the City of Los 
Angeles on Wednesday the 28th day of May in the 
year of our Lord one thousand nine hundred and 
forty-one: 


Present: 
The Honorable J. F. T. O’Connor, District Judge. 
[Title of Cause. ] 


This cause coming before the Court for further 
jury trial of the issues involved in this cause, at 
the hour of 10:38 o’clock A. M., Sylvester Hoffman, 
Esq., appearing as counsel for the plaintiff, Rosetta 
Alice Kelley, who is present in court; Daniel Dil- 
lon, Esq., Assistant U. S. Attorney, appearing as 
counsel for the Government; and Ben A. Bell 
being present in court as stenographic reporter of 
the testimony and the proceedings, and the jury 
being present, and the Court having ordered that 
the trial be proceeded with, * * * 

At the hour of 3:33 P. M., the Jury return into 
the court room, and all being present as before, 
ineluding counsel for both sides, and the plaintiff 
being absent, and the court having reconvened, and 
counsel having stipulated that the jury is present, 
the jury are asked if they have agreed upon a 
verdict, and the jury having stated, through its 
foreman, that it has so agreed, said verdict is 
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presented by the foreman of the jury to the Court, 
read by the clerk, and ordered filed and entered 
herein, to wit: 

¥ * * * * * * [13] 


SY 


[Title of District Court and Cause. ] 
VERDICT OF THE JURY 


We, the jury in the above entitled cause, find in 
favor of the plaintiff and against the defendant. 
Dated: Los Angeles, California, May 28th, 1941. 
E. M. GULLICK 
Foreman of the Jury. 


[Endorsed]: Filed May 28, 1941. [14] 


In the District Court of the United States in and 
for the Southern District of California, Cen- 
tral Division. 

No. 1100-O0’C— Civil 

ROSETTA ALICE KELLEY, 

Plaintiff, 
VS. 


UNITED STATES OF AMERICA, 
Defendant. 
JUDGMENT 


The above entitled cause came on regularly for 
trial on the 27th day of May, 1941, before the 
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Court sitting with a jury, Sylvester Hoffmann, Esq., 
appearing for the plaintiff and William Fleet 
Palmer, United States Attorney and Daniel Dillon, 
Esq., Attorney for Department of Justice appear- 
ing for the defendant; and evidence both oral and 
documentary having been introduced, the cause 
argued, and the jury instructed by the Court, and 
the cause submitted to the jury for its verdict, and 
the jury having thereupon rendered the following 
verdict: We, the jury in the above entitled cause, 
find in favor of the plaintiff and against the de- 
fendant. 

Wherefore, by virtue of the law and by reason 
of the premises aforesaid, it is Ordered, Adjudged 
aud Decreed that Rosetta Alice Kelley, the plaintiff 
herein, do have and recover from the United States 
of America, the defendant, the sum of $5,000.00, 
lawful money of the United States, payable in one 
lump sum payment, pursuant to the terms of that 
certain United States Government Life Insurance 
Contract or policy No. K 919427; and the Court 
having found that the sum of $500.00 is a reason- 
able fee for Sylvester Hoffmann, Esq., the attorney 
for the plaintiff, 

It Is Further Ordered, Adjudged and Decreed 
that said Sylvester Hoffmann, Esq., be, and he is 
hereby allowed, the said sum of $500.00, as and for 
his fee in the prosecution of the above [15] entitled 
action for the plaintiff, to be paid by the United 
States Veterans’ Administration or its successor to 
said attorney out of the payment to be made to the 
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plaintiff, her heirs, personal representatives, execu- 
tors, administrators and assigns, under this judg- 
ment. 
Dated: this 2nd day of June, 1941. 
J. F. T. O°; CONNOR 
United States District Judge 
Approved as to form: 
WM. FLEET PALMER 
United States Attorney 


DANIEL DILLON 
Attorney, Department of Justice 
Attorneys for defendant. 
[Endorsed]: Filed Jun. 2, 1941. 
Judgment entered June 2, 1941. 


Docketed June 2, 1941, C. O. Book 5, Page 553. 
R.S. ZIMMERMAN, 
Clerk, 
By FRANCIS E. CROSS 
Deputy. [16] 
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[Title of District Court and Cause. ] 
NOTICE OF MOTION 


To: Rosetta Alice Kelley, Plaintiff in the above 
entitled case, and 


To: Sylvester Hoffmann, Attorney-at-Law, 215 West 
Fifth Street, Los Angeles, California, her at- 
torney: 

You and Each of You are hereby notified that at 
the calling of the Law and Motion Calendar in the 
Court of the Honorable J. F. T. O’Connor, one of 
the Judges of the above entitled Court, at his Court 
Room in the U. 8S. Post Office and Court House, 
Los Angeles, California, on the 16th day of June, 
1941, at 10:00 o’clock, A. M., or as soon thereafter 
as counsel may be heard, the defendant by its coun- 
sel will move the Court to vacate the jury verdict 
heretofore rendered in the above entitled cause on 
May 28, 1941, and will move for a judgment in 
favor of the defendant notwithstanding the verdict. 

Furthermore, in the event of the denial of the 
motion for a judgment in favor of the defendant 
notwithstanding the verdict, the defendant will 
move that the verdict entered herein be vacated and 
that the defendant be granted a new trial. 

Said motion will be based on the following 
grounds: 

ile 

That defendant, by its evidence, established with- 

out contradiction that material representations in 
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the insured’s application for insurance were known 
to be untrue by the insured when made, and that 
[17] this invalidated the policy without further 
proof of actual conscious design to defraud, and, 
accordingly, defendant’s motion for a directed ver- 
dict should have been given by this Court. 


IT. 

That after defendant had by affirmative evidence 
established the fact that material misrepresenta- 
tions had been made in the insured’s application for 
insurance, the same being known to be untrue by 
the insured, that plaintiff did not by substantial 
credible evidence establish this fact to the contrary, 
accordingly, the jury’s verdict was contrary to the 
greater weight of the evidence and that if the jury’s 
verlict is allowed to stand the defendant will suffer 
an injustice thereby. 

Dated this 6th day of June, 1941. 

WM. FLEET PALMER 
United States Attorney. 
DANIEL DILLON 
Attorney, Department of Justice. 
Attorneys for Defendant. [18] 
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[Title of District Court and Cause. ] 
MOTION 


Comes Now the defendant, the United States of 
America, by Wm. Fleet Palmer, United States At- 
torney for the Southern District of California, and 
Daniel Dillon, Attorney, Department of Justice, 
and moves the Court that the jury verdict rendered 
herein on the 28th day of May, 1941, be vacated and 
that judgment be entered for the defendant not- 
withstanding the verdict and in accordance with 
defendant’s motion for a directed verdict made at 
the close of all the evidence. 

Furthermore, in the event of the denial of the 
defendant’s motion for judgment notwithstanding 
the verdict, the defendant moves in the alternative 
that the verdict be vacated and that the defendant 
be granted a new trial. 

The defendant bases its motion on the following 
grounds: 

i, 

That defendant, by its evidence, established with- 
out contradiction that material representations in 
the insured’s application for insurance were known 
to be untrue by the insured when made, and that 
this invalidated the policy without further proof of 
actual conscious design to defraud, and, accord- 
ingly, defendant’s motion for a directed verdict 
should have been given by this Court. 
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II. 

That after defendant had by affirmative evidence 
established the fact that material misrepresentations 
had been made in the insured’s [19] application for 
insurance, the same being known to be untrue by 
the insured, that plaintiff did not by substantial 
credible evidence establish this fact to the contrary, 
accordingly, the jury’s verdict was contrary to the 
greater weight of the evidence and that if the jury’s 
verdict is allowed to stand the defendant will suffer 
an injustice thereby. 

III. 

That it was immaterial whether the omission to 
communicate a material fact by this insured arose 
from intention, indifference, or mistake, or from it 
not being present to the mind of the party who should 
communicate it, that the fact was one which it was 
material to make known; accordingly, the defend- 
ant’s motion for a directed verdict at the close of 
all the evidence should have been sustained. 


Jy 
That the preponderance of the evidence was in 
favor of the defendant and the defendant’s motion 
based on that ground at the close of the case should 
have been granted. 
V. 
That the verdict of the jury was contrary to the 
law of the case. 
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Dated this 6th day of June, 1941. 
WM. FLEET PALMER 
United States Attorney. 
DANIEL DILLON 
Attorney, Department of Justice. 


[Endorsed]: Filed June 6, 1941. [20] 


[Title of District Court and Cause. ] 
ORDER 


The motion of the United States of America to 
vacate the jury verdict heretofore rendered in the 
above entitled cause on May 28, 1941, and motion 
for judgment in favor of defendant notwithstand- 
ing the verdict and motion that the defendant be 
eranted a new trial having come on regularly to be 
heard before the above entitled court on the 16th 
day of June, 1941, at 10:00 o’clock A. M. of said 
day and date, the court, after arguments of counsel 
for the plaintiff and defendant, and after due con- 
sideration thereof, hereby denies each and all of 
said motions made for and on behalf of defendant, 
United States of America. 

Dated at Los Angeles, California this 2nd day of 
July, A. D. 1941. 

J. F. T. O°; CONNOR 
United States District Judge 


[Endorsed]: Filed Jul. 2, 1941. [21] 


a4 United States of America 


[Title of District Court and Cause. ] 
NOTICE OF APPEAL 


Notice is hereby given that the United States of 
America, defendant above named, by its counsel 
Wm. Fleet Palmer, United States Attorney for the 
Southern District of California, and Daniel Dillon, 
Attorney, Department of Justice, hereby appeals to 
the Circuit Court of Appeals for the Ninth Circuit 
from the final judgment in favor of the plaintiff 
entered in the above entitled cause on June 2, 1941. 

WM. FLEET PALMER 
United States Attorney. 
DANIEL DILLON 
Attorney, Department of Justice. 
Attorneys for Defendant. 


[Endorsed]: Filed Sep. 30, 1941 and copy mailed 
to Atty. for PIf. 
R. S. ZIMMERMAN 
Clerk. 
By EDMUND L. SMITH, 
Deputy. [22] 


ere 


[Title of District Court and Cause. ] 

ORDER EXTENDING TIME TO FILE THE 
RECORD ON APPEAL AND TO DOCKET 
THE CAUSE. 

Good cause appearing therefor, 
It Is Hereby Ordered that the time within which 
to file the record on appeal and docket the above- 
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entitled cause in the United States Circuit Court of 
Appeals for the Ninth Circuit be, and the same 
hereby is, extended to and including the 29th day 
of December, 1941. 


Dated this 5th day of November, 1941. 
J. KF. T. O°; CONNOR 
United States District Judge 


[Endorsed]: Filed Nov. 5, 1941. [23] 


[Title of District Court and Cause. ] 


STIPULATION AND ORDER FOR THE 
TRANSMITTING OF ALL EXHIBITS IN- 
TRODUCED AT THE TRIAL TO THE 
CIRCUIT COURT OF APPEALS. 


(Rule 75(1)). 


It Is Hereby Stipulated by and between the par- 
ties hereto, through their respective counsel, that 
all of the exhibits introduced at the trial of the 
above-entitled cause may be sent to the Circuit 
Court of Appeals for the Ninth Circuit, pursuant 
to Rule 75(1) Rules of Civil Procedure for the 
District Courts of the United States, and that the 
Court may make such order for the safekeeping, 
transportation and return thereof as it deems 
proper. 
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Dated this 16th day of January, 1942. 
WM. FLEET PALMER 
United States Attorney. 
DANIEL DILLON 
Attorney, Department of Justice. 
Attorneys for Defendant. 
SYLVESTER HOFFMANN 
Attorney for Plaintiff. 
It Is So Ordered this 16 day of Jan. 1942. 
J. F. T. O°CONNOR 
United States District Judge. 
[Endorsed]: Filed Jan. 16, 1942. [24] 


[Title of District Court and Cause. ] 


STIPULATION AS TO THE 
RECORD ON APPEAL 


It Is Hereby Stipulated by and between the par- 
ties hereto, through their respective counsel, that 
the following hereinafter enumerated parts of the 
record, proceedings, and evidence be included in 
and shall constitute the record on appeal herein, 
pursuant to Rule 75(f) of the Rules of Civil Pro- 
cedure for the District Courts of the United States: 


1. Complaint 

2. Answer 

3. Minute Order directing filing of Jury Verdict 
4. Judgment 


5. Defendant’s Notice of Motion and Motion for 
Judgment Notwithstanding the Verdict 
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6. Minute Order denying defendant’s Motion for 
Judgment Nothwithstanding the Verdict 
7. Reporter’s complete transcript of all proceed- 
ings and all exhibits introduced in evidence at the 
trial including deposition on behalf of defendant 
of Richard B. Posey. [25] 
8. Notice of Appeal 
9. Order extending time to December 29, 1941, 
to file the record on appeal and to docket the cause. 
10. Order extending time to January 29, 1942, 
to file the record on appeal and to docket the cause, 
signed by Albert Lee Stephens, Judge, United 
States Cireuit Court of Appeals, for the Ninth 
Circuit. 
11. Stipulation and order for transmitting all 
exhibits 
12. This stipulation designating the contents of 
the record on appeal 
13. Certificate of Clerk authenticating the 
record. 
WM. FLEET PALMER 
United States Attorney. 
DANIEL DILLON 
Attorney, Department of Justice. 
Attorneys for Defendant. 
SYLVESTER HOFFMANN 
Attorney for Plaintiff. 
[Endorsed]: Filed Jan. 16, 1942. [26] 
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[Title of District Court and Cause. ] 
CERTIFICATE OF CLERK 


I, R. S. Zimmerman, Clerk of the District Court 
of the United States for the Southern District of 
California, do hereby certify that the foregoing 
pages numbered from 1 to 26 inclusive contain full, 
true and correct copies of Complaint; Answer to 
Complaint; Minutes and Order on Return of Ver- 
dict; Verdict; Judgment; Notice of Motion and 
Motion for Judgment Notwithstanding the Verdict 
or in the Alternative for New Trial; Order Deny- 
ing Motions; Notice of Appeal; Order Extending 
Time to Docket Appeal; Stipulation and Order for 
Transmittal of Original Exhibits; Stipulation 
Designating Contents of Record on Appeal, which 
together with the Reporter’s Transcript of Testi- 
mony and Proceedings, Exhibits and Deposition 
transmitted herewith, constitute the record on ap- 
peal to the United States Circuit Court of Appeals 
for the Ninth Circuit. 


Witness my hand and the seal of the said District 
Court this 21st day of January, A. D. 1942. 
[Seal] R. S. ZIMMERMAN, 
Clerk 
By EDMUND L. SMITH, 
Deputy. 
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[Title of District Court and Cause.] 
TESTIMONY 
Appearances: 
For the Plaintiff: 
SYLVESTER HOFFMAN, Ksq., 
819 Chester Williams Building, 
Los Angeles, California. 


For the Defendant: 
WM. FLEET PALMER, 
United States Attorney; and 
DANIEL DILLON, 
Attorney 
Department of Justice. [1*] 


Los Angeles, California 
Tuesday, May 27, 1941—10:00 o’clock A. M. 


The Court: Rosetta Kelley vs. United States, 
for jury trial. 

Mr. Hoffman: Ready for Plaintiff. 

Mr. Dillon: Government is ready, your Honor. 

The Court: Very well. Call the jury. 

(Whereupon a jury was impaneled to try the 
ease.) 

Mie iiottman: Plamtiff asks that we may 
amend the complaint. The last line of page 1, 
Maaaeraply JV, your Honor, starts out with the 
fieures ‘6510.’’ The last word befove that in the 
line above says ‘“‘Section 510.’?) That should he 
°*310,"" and counsel has no objection to such an 
amendment. The fact is, that is the section of 


*Page numbering appearing at top of page of original certified 
Reporter’s Transcript. 
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the statute that authorizes the policy to be issued. 

I ask the Government, is it stipulated that 
Rosetta Alice Kelley, the Plaintiff, was a citizen 
of the United States in the Southern District of 
California, Central Division, County of San Ber- 
nardino, on August 7, 1940 at the time the com- 
plaint was filed. 

Mr. Dillon: So stipulated. 

Mr. Hoffman: And, your Honor, it is admitted 
by the pleadings that Thomas Joseph Kelley was 
in the armed forees of the United States during 
the World War and had applied for [2] and was 
granted War Risk insurance. 

The Court: That is admitted by the answer. 
That is Paragraph IT. 

Mr. Hoffman: Paragraphs IT and III are both 
admitted. Therefore, under Section 310 of the 
World War Veterans Act Mr. Kelley was entitled 
to the Government insurance; and it will be stipu- 
lated, will it not, Mr. Dillon, that effective the first 
day of March, 19382 a United States Government 
23-year endowment policy No. K919427 in the face 
value or amount of $5,000 was issued to Thomas 
Joseph Kellev upon his application therefor im 
writing. 

The Court: Where is that allegation ? 

Mr. Hoffman: Paragraph IV, your Honor. 

The Court: On page 2? 

My. Hoffman: Beginning on page 1. Do you 
admut that such a policy was issued ? 
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Mr. Dillon: So stipulated. 

Mr. Hoffman: I now offer in evidence, your 
Honor, the policy, with the exception of a certain 
rubber stamp that was placed on the top of the 
policy and which was placed there subsequent to 
its delivery to the Government by Mrs. Kelley. 

The Court: It will be admitted in evidence as 
Plaintiff’s Exhibit 1. 

Mr. Hoffman: It is also admitted, your Honor, 
by the pleadings that Mr. Kelley died August 10, 
1935. That is so [3] stipulated. 

Mr. Dillon: So stipulated. 

(The document referred to was received in 
evidence and marked Plaintiff’s Exhibit No. 1.) 
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PLAINTIFE’S EXHIBIT No. 1 
Age of Insured—39 


Monthly $15.05 
Quarterly nen 45.00 
Semiannual ............. 89.65 
Annual .....3e 177.80 


Amount of Insuranee. 


The United States of America 
Hereby Grants Insurance 
of Five Thousand, $5,000 Dollar 
to : 
Insured. 
Thomas Joseph Kelley (the Insured). 


Premium. 

This insurance is granted in consideration of and 
subject to the terms and conditions hereinafter set 
forth, and in further consideration of the payment 
of the monthly premium of $15.05, due and payable 
on the day this policy takes effect and on the first 
day of each succeeding month during the lifetime 
of the Insured, until premiums for twenty three 
full years shall have been paid on this policy. Re- 
ceipt of the first premium is hereby acknowledged. 


Endowment to Insured. 

This insurance is pavable to the Insured in one 
sum of $5,000 on the first day of March Nineteen 
Hundred and Fifty Five (the end of the Endow- 
ment Period), if the Insured be then living and 
the policy in force, and if no monthly installments 
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on account of total permanent disability have been 
paid as hereinafter provided. 


Mode of Payment at Death or Disability. 

This insurance is payable in monthly installments 
of $28.75 (hereinafter called the monthly install- 
ment) in the event of the total permanent disability 
of the Insured or of his death before the end of 
the Endowment Period, unless one of the Optional 
Settlements is selected as hereinafter provided, then, 
in the event of the death of the Insured before the 
end of the Endowment Period, this insurance is 
pavable in accordance with the Optional Settlement 
so selected. 


Beneficiary. 

This insurance, subject to the beneficiary provi- 
sions hereof, is payable to Rosetta Alice Kelley, his 
wife, hereinafter called the beneficiary, in one sum. 


Disability Benefits to Insured. 

Upon due proof of the total permanent disability 
of the Insured before the end of the Endowment 
Period and while this policy is in foree, the monthly 
installments shall, except as hereinafter provided, 
be payable to the Insured and continue to be so 
payable during total permanent disability so long as 
he lives, and payment of all premiums due after 
receipt of such proof during total permanent dis- 
ability shall be waived. 
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Death Benefits to Beneficiary. 

Upon due proof of the death of the Insured be- 
fore the end of the Endowment Period and while 
this policy is in foree, the monthly installments, 
without interest, which have accrued since the death 
of the Insured, the first installment being due on 
the date of the death of the Insured, shall be paid 
to the beneficiary designated, and thereafter the 
payment of the monthly installments shall continue 
to be so payable until two hundred and forty in- 
stallments in all, including any paid to the Insured 
during his lifetime on account of total permanent 
disability, shall have been paid; but if two hundred 
and forty or more installments shall have been 
paid to the Insured on account of total permanent 
disability, no death benefit shall be payable. If Op- 
tional Settlement J, 2, or 3 has been selected, pay- 
ment shall be made accordingly, subject to deduc- 
tion on account of disability payments. 


Place of Payment. 

All payments under this policy shall be payable 
at the United States Treasury in the City of Wash- 
ington, District of Columbia. 


Dividends. 
This insurance shall participate in dividends 
from gains and savings. 


Conditions. 

The conditions, benefits, and privileges recited on 
the succeeding pages hereof constitute a part of 
this contract. 
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This policy takes effect on the first day of March, 
Nineteen Hundred and Thirty Two. 
FRANK T. HINES 
Director 
Countersigned at Washington, D. C. 
Examined. 
S. J. WALLS 
Registrar 


[Stamped across face]: Policy Canceled. Do not 
remove from folder. By [Ilegible]. Date 9/14/38. 


Conditions, Benefits, and Privileges. 


Payment of Premiums. 

1. Premiums are due and payable on the first 
day of each calendar month in advance in legal ten- 
der of the United States of America to the Treas- 
urer of the United States in the City of Washing- 
ton, District of Columbia. 

Premiums may be paid annually, semiannually, or 
quarterly, in advance, in which case the premium 
payable will be the sum of the monthly premiums 
for the period discounted at three and one-half per 
centum per annum. The discounted premiums for 
these periods are stated on the first page hereof. 
At maturitv by death or otherwise, the discounted 
value at three and one-half per centum per annum 
of the premiums paid in advance beyond the current 
calendar month shall be refunded to the Insured, if 
living, otherwise to the beneficiary. 
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If any premium be not paid when due, this policy 
shall cease and become void except as hereinafter 
provided. 


Grace for Payment of Premiums. 

2. For the payment of any premium under this 
poliey, a grace of thirty-one days without interest 
will be allowed, during which time the policy will 
remain im foree; but if the policy shall become a 
claim within the grace period, the unpaid premiums 
shall be deducted from the amount of insurance 
payable. 


Reinstatement. 

3. This polhey, if it has not been surrendered 
for a cash-surrender value, may be reinstated at 
any time after lapse upon evidence of the insura- 
bility of the Insured satisfactory to the Bureau of 
War Risk Insurance, and upon the payment of all 
premiums in arrears, with interest from their sev- 
eral due dates at the rate of five per centum per 
annum, and the payment or reinstatement of any 
indebtedness which existed at the time of such de- 
fault, with policy loan interest. However, if such 
indebtedness with interest would exceed the re- 
serve of this policy at the time of application for 
reinstatement of said policy, then the amount of 
such excess shall be paid by the Insured as a con- 
dition of the reinstatement of indebtedness and of 
this pohey. 
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Dividends. 

4. This policy shall participate in and receive 
such dividends from gains and savings as may be 
determimed by the Director of the Bureau of War 
Risk Tnsurance with the approval of the Secretary 
of the Treasury. Any dividends so apportioned may 
be taken in cash, and if not so taken, shall be left 
on deposit to accumulate at such rate of imterest as 
the Secretary of the Treasury may determine, but 
at a rate never less than three and one-half per 
eentum compounded and credited annually, and 
payable, if not previously withdrawn, at the ma- 
turity of this policy to the person entitled to its 
proceeds. 


Cash Surrender and Loan Provisions. 

5. Cash-surrender value, paid-up insurance, ex- 
tended insurance, and policy-loan provisions as fol- 
lows shall be effective only after premiums for 
twelve full months have been paid—all values, re- 
serves, and net single premiums being based on the 
American Experience Table of Mortality, with in- 
terest at three and one-half per centum per annum: 


Cash Surrender Value. 

(a) Upon written request therefor by the Tn- 
sured made while this policy is in force or not later 
than three calendar months after the due date of 
the premium in default, and upon complete sur- 
render of this poliey with all claims thereunder, the 
United States will pay to the Insured the cash- 
surrender value hereof. The said cash-surrender 
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value at the end of any policy year for which pre- 
miums have been paid in full, if no installments on 
account of total permanent disability have been 
paid, shall be the reserve, together with any divi- 
dend accumulations left on deposit, less any indebt- 
edness under this policy. For each month within any 
policy year, for which month the premium has been 
paid, the reserve at the end of the preceding policy 
year shall be increased by one-twelfth of the increase 
in reserve for the current policy year. 


Paid-Up Insurance. 

(b) If the policy has not been surrendered for a 
cash-surrender value, upon default in payment of 
premium and upon written request of the Insured 
and complete surrender of this policy with all claims 
thereunder within three calendar months after the 
due date of the premium, the Bureau of War Risk 
Insurance will issue paid-up insurance for such 
amount, payable in one sum at death before the end 
of the Endowment Period, or at the end of the 
Endowment Period, as the then eash-surrender value 
will purchase when applied as a net single premium 
at the attained age of the Insured. The paid-up in- 
surance shall be with right to total permanent dis- 
ability benefits and with right to dividends. The 
monthly installment pavable upon due proof of total 
permanent disability of the Insured under such 
paid-up insurance shall be a sum that bears the 
same proportion to the monthly installment as the 
amount of the paid-up policy bears to the commuted 
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value of two hundred and forty monthly install- 
ments. The Insured may at any time surrender the 
paid-up policy for its cash-surrender value, or ob- 
tain a loan on such paid-up insurance provided no 
payments have been made on account of total per- 
manent disability. 


Extended Insurance. 

(ec) Upon default in payment of premium and 
the expiration of the grace period, if the policy has 
not been surrendered for a cash value or for paid-up 
insurance, this policy shall be extended automati- 
eally as Term Insurance payable in monthly install- 
ments for such time from the due date of the pre- 
minum unpaid as the cash-surrender value will pur- 
chase when apphed as a net single premium 
at the attained age of the Insured. The 
extended insurance shall be with right’ to 
total permanent disability benefits and with right 
to dividends payable in cash only. The number of 
the monthly installments will in any event be the 
same as may then be payable hereunder. If there 
is no indebtedness, the amount of the monthly in- 
stallment or amount of insurance payable will be the 
same as may then be payable hereunder excluding 
dividend accumulations; and if there is an indebted- 
ness, the amount of the monthly installment) or 
amount of insurance payable hereunder shall be 1e- 
duced in the proportion which the mdebtedness 
bears to the commuted value of the monthly install- 
ments payable hereunder, excluding dividend accu- 
mulations—said commuted value being determined 
upon the basis of interest at three and one-half per 
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centum per annum. If the cash-surrender value shall 
be more than enough to purchase extended insur- 
ance to the end of the Endowment Period, the excess 
shall be used to purchase Pure Endowment, payable 
in one sum at the end of the Endowment Period if 
the Insured is then living. The extended insurance 
shall not have a loan value, but shall have a cash 
value. 


Poliey Loans. 

(d) At any time after this policy shall have been 
in foree for one vear, and before default in pay- 
ment of any subsequent premium, and upon execu- 
tion of a loan agreement, the United States will lend 
to the Insured on the sole security of this policy any 
amount which together with any existing indebted- 
ness shall not exceed ninety-four per centum of the 
cash-surrender valne of an insurance without in- 
debtedness. The sum advanced shall bear interest at 
a rate not exceeding six per centum per annum, the 
interest being payable annually, and at any time 
before default in payment of premium may be re- 
paid in full or in amounts of Five Dollars or any 
multiple thereof. Failure to pay either the amount 
of the loan or the interest thereon shall not avoid 
this policy unless the total indebtedness shall equal 
ov exceed the cash-surrender value of an insurance 
without indebtedness. When the amount of the in- 
debtedness equals or exceeds the cash-surrender 
value of an insurance without indebtedness this 
policy shall cease and become void. 
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TABLE OF GUARANTEED SURRENDER VALUES. 


Cash-Surrender 
End of Value for Each 
Policy $1,000 of Insurance. 
Year. (Full reserve of policy.) $1,000 of Insurance. Years. 


1 S 20.29 
2 50.61 
3 85.01 
4 115.54 
D 147.23 
6 180.12 
if 214.27 
8 249.70 
2 286.50 
10 324.69 
11 364.34 
12 405.51 
13 448.30 
14 492.80 
19 039.14 
16 587.44 
V7 637.90 
18 690.68 
19 746.05 
20 804.20 
() 
J 


Paid-up Insurance 
with Disability 
Benefits for Each 


$ 52.02 
103.28 
153.78 
203.51 
252.44 
300.55 
347.85 
394.28 
+39.90 
484.64 
528.53 
971.58 
613.80 
655.21 
695.88 
739.80 
775.06 


Extended Inenrance with 
Disability Benefits. 


Days. Pure Endowment. 


The above values are based on an insurance of 
$1,000 withont indebtedness, and with no dividends 
standing to the credit of the policy, and no install- 
ments having been paid on account of total perma- 


nent disability. If this policy provides for a larger 


amount of insurance than $1,000, the cash-surrender 


values, loan values, and paid-up insurance values 


will be increased proportionately. The periods of 


extended insurance as given in the above table are 
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the same irrespective of the amount of the insur- 
ance, but the amount of Pure Endowment is pro- 
portionate to the amount of insurance. 


Indebtedness at Maturity of Policy. 


6. At the maturity of this policy by death or 
disability, any indebtedness, unless paid off in cash, 
shall be liquidated by reducing the monthly install- 
ment in the proportion which the indebtedness bear's 
to the commuted value of the monthly installments, 
as may then be payable hereunder, excluding divi- 
dend accumulations. If the poliev shall mature as an 
Endowment, or be payable in one sum at death, any 
indebtedness shall be deducted from the amount 
payable under the policy. 


Incontestability. 


7. This policy shall be incontestable from the 
date it takes effect, except for nonpayment of pre- 
miums, and it is issued free of restrictions as to 
travel, residence, occupation, or military or naval 
service, except that the discharge or dismissal of 
the Insured from the military or naval forces of the 
United States on the ground that he is an alien 
enemy, conscientious objector, or a deserter, or as 
euilty of mutiny, treason, spying, or any offense 
involving moral turpitude, or willful and persistent 
misconduct shall terminate this insurance and bar 
all rights thereunder. 
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Ineontestability Provision as Amended. 

This policy shall be incontestable from the date of 
issuance, reinstatement, or conversion, except for 
fraud, non-payment of premiums, or on the ground 
that the applicant was not a member of the military 
or naval forces of the United States, and the policy 
is issued free of restrictions as to travel, residence, 
occupation, or military or naval service. However, 
no insurance shall be payable for death inflicted as 
a lawful punishment for crime or military offense, 
except when inflicted by the enemy: Provided, That 
the cash value hereof less any indebtedness on the 
date of such death shall be paid to the designated 
beneficiary if livmg, or if there be no designated 
beneficiary alive at the death of the Insured, the 
said value shall be paid to the estate of the Insured. 


Misstatement of Age. 

8. If the age of the Insured has been under- 
stated, the amount of the insurance payable under 
the policy shall be such exact amount as the pre- 
mium paid would have purchased at the correct age; 
if overstated, the excess of premiums paid shall be 
refunded without interest. Guaranteed surrender 
and Joan values will be modified accordingly. The 
age of the Insured will be admitted by the Bureau 
of War Risk Insurance at anv time upon satisfac- 
tory proof. 


Total Permanent Disability. 
9. Total permanent disability as referred to 
herein is any impairment of mind or body which 
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continuously renders it impossible for the disabled 
person to follow any substantially gainful oceupa- 
tion and which is founded upon conditions which 
render it reasonably certain that it will continue 
throughout the hfe of the person suffering from it. 
The total permanent disability benefits may relate 
back to a date not exceeding six months prior to 
receipt of due proof of such total permanent dis- 
ability, and any premiums becoming due after the 
date of such disability and within such six months, 
if paid, shall be refunded without interest. Without 
prejudice to any other cause of disability, it is 
agreed that the irrecoverable loss of the sight of 
both eyes, or the loss of both hands, or the loss of 
both feet, or the loss of one hand and one foot, shall 
be considered as total permanent disability within 
the meaning of this contract; and monthly install- 
ments for any of these specifically enumerated 
causes of total permanent disability shall acerne 
from the date of such total permanent disability, 
and anv premiums becoming due after such disabil- 
ity, if paid, shall be refunded without interest. If 
there is a loan under this policy, then payments on 
account of total permanent disability shall be ad- 
justed accordingly. 

Tf one or more monthly installments be paid on 
account of total permanent disability, the Insured 
mav at the end of the Endowment Period surrender 
this contract for the commuted value of the install- 
ments (two hundred and forty less the number 
paid) less anv indebtedness. 
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Reeovery from Disability. 

Notwithstanding proof of total permanent dis- 
ability may have been accepted as satisfactory, the 
Insured shall at any time, on demand, furnish proof 
satisfactory to the Bureau of War Risk Insurance 
of the continuance of such total permanent dis- 
ability, and if the Insured shall fail to furnish such 
proof, all payments of monthly installments on ac- 
count of such disability hereunder shall cease, and 
all premiums thereafter falling due shall be payable 
in conformity with this policy. Thereafter the pre- 
mium to be paid, and the ecash-surrender values, 
paid-up insurance values, and loan values shall be 
reduced so that the resulting premium and values 
shall bear the same proportion to the premium and 
values, respectively, specified hereon, that the eom- 
muted value of the installments (two hundred and 
forty less the number paid) bears to the commuted 
value of two hundred and forty installments. The 
extended-insnrance values shall be modified aecord- 
ingly. The amount payable at the end of the En- 
dowment Period shall be the commuted value of the 
installments (two hundred and forty less the num- 
ber paid) less any indebtedness. 


Total Permanent Disability Benefits Under Paid- 
Up Insurance 

If one or more monthly installments be paid on 

account of total permanent disability incurred under 

a paid-up insurance, then there shall be paid upon 

the surrender of this policy at the death of the 
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Insured before the end of the Endowment Period 
or at the end of the Endowment Period a sum equal 
to the difference between the amount of such paid-up 
insurance and the difference between the commuted 
value of two hundred and forty reduced install- 
ments and the commuted value of the reduced in- 
stallments (two hundred and forty less the number 
paid). 


Total Permanent Disability Benefits During Period 
of Extended Insurance. 

In ease total permanent disability occurs during 
the period of extended insurance and payments are 
made on account of such disability and recovery 
from such disability also takes place, then, (a) if 
the recovery takes place before the end of the period 
of extended insurance, the insurance and Pure En- 
dowment, if any, shall be reduced accordingly, and 
the insurance, as reduced, shall be continned in 
force until the end of such period; (b) if the recov- 
ery takes place after the end of the period of ex- 
tended insurance but before the end of the Endow- 
ment Period, all rights and claims hereunder shall 
cease. 

In ease the Insured is totally and permanently 
disabled during the period of extended insurance 
and dies, then, (a) if the Insured dies before the 
end of the period of extended insurance, there shall 
be paid the remaining nnpaid monthly installments 
pavable and applicable as they come due, unless a 
different mode of payment has been elected; (b) if 
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the Insured dies after the end of the period of ex- 
tended insurance but before the end of the Endow- 
ment Period, no death benefits will be payable. 

If one or more monthly installments be paid on 
account of total permanent disability incurred dur- 
ing the period of extended insurance, the amount of 
the Pure Endowment payable to the Insured on the 
surrender of this contract at the end of the Endow- 
ment Period will be the same sum as may be pay- 
able hereunder less the difference between the com- 
muted value of two hundred and forty monthly in- 
stallments and the commuted value of the install- 
ments (two hundred and forty less the number 
paid). 


Assignment. 

10. The proceeds of this Bercy shall not be as- 
signable, except that any person to whom this insur- 
ance shall be payable may assign his interest in this 
insurance to any other beneficiary within the class 
permitted by the War Risk Insurance Act or any 
amendment or supplement thereto. No such assign- 
ment of this policy shall be binding upon the United 
States unless in writing and until filed in the Bu- 
reau of War Risk Insurance, Washington, D. C. 
The United States assumes no responsibility for the 
validity of any assignment. The proceeds of this 
policy shall not be subject to the claims of creditors 
of the Insured or ereditors of any beneficiary to 
whom the proceeds may be awarded, except claims 
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of the United States arising under the War Risk 
Insurance Act. 


Exempt from Taxation. 
11. The proceeds of this policy are exempt from 
all taxation. 


Beneficiary. 

12. The Insured shall have the right at any time, 
and from time to time, and without the consent or 
knowledge of the beneficiary, to change the benefi- 
ciary under this policy within the class permitted 
by the War Risk Insurance Act or any amendment 
or supplement thereto. Every change of beneficiary 
must be made by notice, signed by the Insured, to 
the Bureau of War Risk Insurance at its office in 
Washington, D. C. (accompanied by the policy for 
an indorsement of the change thereon by the said 
Bureau), and shall not take effect unless such 
change is indorsed on the poliev. After such indorse- 
ment the change shall be deemed to have been made 
as of the date the Insured signed said written notice 
of change whether the Insured be living at the time 
of said indorsement or not; provided, however, that 
anv payment made to a beneficiary of record before 
notice of change of beneficiary has been received 
and recorded by said Bureau shall not be made 
again to the changed beneficiary. The Insured may 
also exercise any right or privilege given under the 
provisions of this poliev without the consent of the 
beneficiary. An original designation of a beneficiary 
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may be made by last will and testament, but no 
change of beneficiary may be made by last will and 
testament. 

If no beneficiary within the permitted class be 
designated by the Insured, either in his lfetime 
or by his last will and testament, or if the desig- 
nated beneficiary does not survive the Insured, then 
there shall be paid to the Estate of the Insured the 
remaining unpaid monthly installments pavable and 
applicable as they come due, unless otherwise elected. 

Tf the designated beneficiary survives the Insured 
and dies before receiving all the installments pay- 
able and applicable, then there shall be paid to the 
Kstate of such beneficiary the remaining unpaid 
monthly installments payable and applicable as they 
come due unless otherwise elected. 


Change to Other Forms. 

18. At any time within five years from the ef- 
fective date hereof upon complete surrender while 
in force, this policy may be exchanged, without 
medical examination, for a policy of the same 
amount, bearing the same date and based on the 
same age, on anv plan issued by the Bureau of War 
Risk Insurance at a higher rate of premium, upon 
payment of the difference between the reserve on 
the new policy and the reserve on this policy. 


Optional Settlement. 

= (a) At the date of the maturity of the En- 
dowment, instead of receiving payment in one sum 
the Insured may elect to receive payments im 
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monthly installments for thirty-six months or not 
more than two hundred and forty months. Should 
the Insured die before receiving all of such monthly 
installments, the commuted value of the remaining 
unpaid monthly installments shall be payable to the 
estate of the Insured. 

(b) The Insured may select one of the Optional 
Settlements set forth below, but notice of the selec- 
tion shall not be valid unless and until it is recorded 
in the Bureau of War Risk Insurance. The Insured 
may revoke his selection of the Optional Settlement 
but the revocation shall not be valid unless and until 
it is recorded im the Bureau of War Risk Insur- 
ance. If the Insured does not select one of said 
Optional Settlements, then he shall be deemed to 
have made no election, and the insurance shall be 
payable in two hundred and forty monthly install- 
ments, unless an election under Option 2 or Option 3 
is made by the beneficiary. 

If the Insured has not made an optional selection, 
a designated beneficiary or beneficiaries, at the ma- 
turity of this policy by death, may select settlement 
under -Options 2 or 3 as set forth below, but the 
selection shall not be valid unless and until it is 
recorded in the Bureau of War Risk Insurance. If 
the Insured has made an optional selection, a desig- 
nated beneficiary, at the maturity of this policy by 
death, may elect to receive such insurance in install- 
ments spread over a greater period of time than 
that selected by the Insured. 
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Settlement under one of these options shall be 
considered full and complete settlement of all la- 
bility under this contract. 

The values shown in the following options are 
based on an insurance of $1,000 without indebted- 
ness. If there is indebtedness under this policy, or 
the Insured has received any payments on account 
of total permanent disability, the values will be 
decreased accordingly. If this policy provides for a 
larger amount of msuranece than $1,000, the values 
will be increased proportionately. 


Optional Settlements in Lieu of Monthly Install- 
ments of $5.75 Payable on the Death of the 
Insured Under the Terms of This Policy, Sub- 
ject to the Beneficiary Provisions Hereof. 


Option 1. 

Insurance Payable in One Sum.—Settlement un- 
der this option will be made only when selected by 
the Insured during his lifetime or by his last will 
and testament. When such selection has been made, 
$1,000 will be payable in one sum at the maturity 
of this policy by death. 


Option 2. 

Insurance Payable in Elected Installments.—The 
installinents noted below will be payable for an 
agreed number of months (not less than thirty-six) 
to the designated beneficiary, but if such beneficiary 
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dies before the agreed number of monthly install- 
ments have been paid, the remaining unpaid monthly 
installments will be payable in accordance with the 
beneficiary provisions hereof. 


Number of Amount of Each 
Monthly Monthly 
Installments Installment 

36 499,19 
48 22.20 
60 132 
72 15.35 
84 13.38 
96 11.90 
108 10.75 
120 9.83 
132 9.09 
144 8.46 
156 71.94 
168 7.49 
180 7.10 
12 6.76 
204 6.47 
216 6.20 
228 5.97 
240 0.10 
Option 3. 


Insurance Payable in Installments Throughout 
Life.—The installments noted below will be payable 
throughout the lifetime of the designated benefi- 
ciary, but if such designated beneficiary dies before 
two hundred and forty such installments have been 
paid, the remaining unpaid monthly installments 
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will be payable in accordance with the beneficiary 
provisions hereof. 


“Tad i ae 

Death of Insured Installment 
10 $3.67 
15 3.75 
20 3,84 
25 3.96 
30 4.11 
35 4.30 
40 4.52 
45 4.79 
50 5.07 
5D 5.35 
60 5.56 
65 5.70 
70 5.15 
15 5.75 


Amounts of Monthly Installments for Other Ages 
Will Be Furnished Upon Request, 


Authority. 

This insurance is granted under and subject to 
the provisions of the War Risk Insurance Act and 
amendinents and supplements thereto. No person, 
except the Director of the Bureau of War Risk 
Insurance, under the direction of the Secretary of 
the Treasury, nor any other person unless author- 
ized by the Secretary of the Treasury, may waive 
forfeitures, or make, modify, or discharge contracts, 
or extend the time for paying a premium, or bind 
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the United States by making any promise respect- 
ing any benefits hereunder. 

[Rubber stamp]: This policy is issued under the 
[illegible] of and subject to [illegible] World War 
Veteran Act, 1921 as amended. 

Frank T. Hines 


The United States of America 


GOVERNMENT LIFE INSURANCE 
Policy No. K919427 
Amount $5,000 
Name 
Thomas Joseph Kelley 


Notice 
It is not necessary for the Insured or the Benefi- 
ciary to employ the agency of any person, firm, or 
corporation in collecting the msurance under this 
policy, or in receiving any of its benefits. Time and 
expense will be saved by writing direct to the 
Bureau of War Risk Insurance, Washington, D. C. 


23-Year Endowment Policy 


[Endorsed]: Plf. Exhibit No. 1. Filed 5/27/41. 
By Cross, Deputy Clerk. 


Mr. Hoffman: Will it also be stipulated that the 
policy provided by its terms for payment of prem- 
iums of $15.05 each and every month, and that all 
the premiums were paid at the rate of $15.05 each 
and every month to and including the premium due 
August 1, 1935; and that with the payment of that 
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premium that policy was kept in effect until 30 
days after September 1, 1935. Is that correct, Mr. 
Dillon? 

Mr. Dillon: So stipulated. 

Mr. Hoffman: And it was in effect by the pay- 
ment of premiums at the time of the death of the 
insured, Thomas Joseph Kelly. 

Mr. Dillon: So stipulated, unless the defense of 
the Government is sustained. 

Mr. Hoffman: Will it also be stipulated that 
within the time allowed by law the Plaintiff, Mrs. 
Kelley, made a demand upon the Government for 
payment of the insurance, and they have denied her 
claim and disagreed with her, and that a disagree- 
ment exists. 

Mr. Dillon: I think you better give the details 
rather than a general statement. 

Mr. Hoffman: Would you admit, then, that the 
allegations of Paragraph VI of the complaint are 
true, that subse- [4] quent to the death of the in- 
sured, as aforesaid, and prior to on or about October 
6, 1936, application was made to the Defendant for 
payment of benefits due the Plaintiff under the 
terms of the policy; and that on or about October 
6, 1936 H. L. McCoy, Director of Insuranee, on 
behalf of the Defendant and the Insurance Claims 
Council of the Veterans’ Administration of the 
United States, denied liability and disagreed with 
the Plaintiff; that thereupon Plaintiff appealed to 
the Administrator of Veterans’ Affairs, who, on or 
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about January 22, 1936, denied said appeal and af- 
firmed all prior decisions, and that a disagreement 
exists between the Plaintiff and the Defendant as 
to her rights to receive the benefits under said policy 
as such beneficiary; and that the Director of Insur- 
ance and the Administrator of Veterans’ Affairs 
advised the Plaintiff of their action. 

Mr. Dillon: I still say it would be much better 
to put the specific dates in there. 

Mr. Hoffman: Have you got them? What was 
the date of the demand ? 

Mr. Dillon: It is stipulated and agreed that claim 
for imsurance benefits on the policy herein sued 
upon was received by the Veterans’ Admuiunistra- 
tion August 26, 1935. Same was denied August 29, 
1935. Appeal from this decision was taken, and was 
received by the Veterans Administration on July 
3, 1936. On September 28, 1936 the Administrator 
of Veterans’ Affairs approved the decision and in 
a letter under [5] date of August 6, 1936 beneficiary 
represented was so informed. 

Mr. Hoffman: The action, your Honor, was filed 
August 7, 1940 within the time allowed by law. 

Mr. Dillon: So stipulated. 

Mr. Hoffman: J desire to read, your Honor, parts 
of Plaintiff’s Exhibit 1 for identification. 

The Court: That is in evidence. 

Mr. Hoffman: I am sorry, your Honor; Ex- 
hibit 1. 

(Reading Exhibit.) 

Mr. Hoffman: Will it also be stipulated, Mr. 
Dillon, that no part of the premiums paid by Mr. 
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Kelley have been repaid to his widow, the bene- 
ficiary ? 

Mr. Dillon: So stipulated. 

Mr. Hoffman: Plaintiff rests, your Honor. 


rs 


The Court: Proceed. 

Mr. Dillon: May I make an opening statement, 
if your Honor please ? 

The Court: Yes. 


OPENING STATEMENT ON BEHALF 
OF THE GOVERNMENT 


Mr. Dillon: May I have this marked for the 
purpose of identification as Government’s Exhibit? 
The Clerk: Government’s Exhibit A for identi- 
fication. 
(The document referred to was marked Gov- 
ernment’s Exhibit A for identification. ) 


Mr. Dillon: Government at this time introduces 
into [6] evidence Government’s Exhibit A. Will 
counsel admit that the signature of My. Kelley 
attached thereto is his signature ? 

Mr. Hoffman: Yes; we will stipulate that Mr. 
Kelley signed the document marked Exhibit A for 
identification. 

The Court: Is it offered now in evidence ? 

Mr. Dillon: Yes, your Honor. 

The Court: Admitted. 

(The document referred to was received in 
evidence and marked Government’s Exhibit A.) 
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GOVERNMENT'S SXHIBIT A 


5 StONS OF THE won WAR VETERANS’ ACT, ies AS AMENDED, AND BUREAU REGULATIONS 
OUT t THIS Srey é READ INSTRUCTIONS ON BACK PAGE) 


County, city, town, or peat office Stee zi 
San Bernerdino C: lifornia 


fe aaa a Hn Bale Wee - ween nee eens Sea ae ea = SS = SI 


een Berne rodno: CaMeifveme....... ........0eee 2... 


State Day of month Meath Year Age aesreat 
Coloredo 20th Sept 189. 39 Yrs 


: ization, station, ahip, ete. SERIAL NUMBER Dete of calistmeet Dats of discharge 
Machine gun Bn. 2552 96 | Sept I9 Isi7 I1.16.1919 


| 8 I WILL PAY PREMIUMS AS INDICATED BELOW: 


(Make cross merk X and insert «amount of premium ander 
Method selected) 


idty bene@its for which om extra promaium is required? (Answer “Yea” or No") .. i “4 
TRA THE EFFECTIVE DATE « this rs cy be mage the Srat “ad ss Sica Ta" Sies Feld Leatioe wwt a Kr 
become effective ou tender of peceasary 
je and Saher Bite ate bk ppcodl ie ath fi ih iii ald ol Fe ery hat it be made the frat 
mnt, of Ine. 
beacfcary (b) City, town, pt 


Wife | $5000. durIye Western Ave 
San Bernardino Culif 


paid in the evoni of my death under the following options! settlement indicated by cress srark I below. (Soe beck page for esplagaiien.) 
: Ne 2p) bie In... _ tiqnibed installments. Re. 3 (......) continecus lngtallments. 


scaceee? (0) Training allowance 9 Beeescse! ? (c) Geverameat inowrsece No? 
WN occ sec cnc sense—cade = Seeeee 
fer eer iaibs oalpoutllibe over Swen dettinea? BO eee (&) Has a policy been with plas or amount diferead from peiocy applied 


(© Has « paticy been offered of « premium rase.pigher then the standard at your age ssacecnceceses Bf anewer be any of these questions 


wine eee sete cememewe ne +--+ 0 cones s ence nan csmenesaseenseere oe mena wen an cena enes-- tease wees wacceeesecoes 


= sees Oren Sneaseeesete Cnsenene sen ee nanan a enn a conn nn ne enon nn es nan nen wenn en 2- == == 
etees erecene = oman amen naman enn mann mene nnmenn en ees  - nnn - nen ee en none eens seen ne enn + eee ceeence sees secceee 


Beer a en one arene seen ocasceeon ces coe prenicm Vo a oe ------- @0 the amount and plan of inmurance egplted fer, pins (b) the 


es —— 49.22. ooon. Sar the tated disn! 
“tis es diatia: oe —— sz ganaail bility benefits egplicd fer. (The applicant wast remit with this appll- 


i et lem than the amount of the Bret hh: ham oa the 6 apd of 
perp! be Pada a soles vain Geen | me amoun plan of insurance applied for, plus the first monthly prominin fer the 
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MEDICAL EXAMINATION 
1. APPLICANT'S OWN STATEMENT 


SS. See ———— ES SS aS ES 
| 17 ¢ 4 | 1 B | 19 Siagie. warned, a widowed. 
Aes ~ ¥ meee: ff a a te i ep Sapa s<- 
20 Age Health grod or bad (if net goed, giee fut! details) eee | Cause of death ew 


ot eA eatin rot 


giving dates, alec came aod address of attending surgeon. 


22 Have yeu ever used wines or 23 Have a ever used opum, 
liquers ts excess? Merphine, cacsine, @w other 
babi-fermiog druge? 


a 43 a remach, liver, intestiocs PLO 
kidneys or niadde/AO geate-urinary orgap A Vis i: giana? 9 Gar of pF, bends “AES (Answer cach “Yes" of "No" If 
“ Yes," describe fully and give dates.) 


27 Hare yeu beva ill, or contracted say disease, o entfered any iajury, or been prevented by reaeon of ill health frem attending your usual occupatven, or consalteds 


physician in renee te your health, since date of discharge? (Answer Yea" of" No.”) eo (o) 3 Tt wo, give dates and full particulera, incln@reg the name 
and address of physician. ss ‘ 


oe 


oA 
\ pin Jad ny 1u ot om 
(aigogice af apy lfeant noe 
= i he 


2. MEDICAL EXAMINER'S REPORT 
(Examination not acceptable if made iy a relative of applieant) 


1 Height ia sbery: ; ‘Weight, coal sud cent off - £ Girth of men ae Te 19.: j Girth ef aydomca 
sid SF inl Be vw. | a 1), weight UF ee a exprationd: 3 _in.; forced getiion) 6 im Ea Z “4 1p, 

Q STATE PULSE RATS: * Diced pressure x 
2° (a) Beleve eres cise Lar -. fe) One musute alter ‘pe ‘ / = Systelic / z 0 Diastehe aid 


ob) Y 


———e =f (d) Twe minutes alter 


If abnormal, give couer 


35 Alor examit=ton d¢ you Ged sny abnerm {the heart? LG. i... |, — 


Jeu wregula? .. yy (ec Ol weeeeee. .--- Dees i intermit? A ae ls Oe ME bs 


(fany heart disability is found o of suspected, a complete and detailed report should be aibmitied on 4 seperate cheet) 


“6 
36 Hae applicant's weight increased recently? Ae. Dimimsshed? SAF... If ao, state cause, bow auch, and withia whai peried “ 


37 Atter examination do you Bnd any sbacrmality of the naw E* TT T...... (Afternaon temperature i required in dlender person with suspected tahere. us 
tendeacy or with suspicious aigos.) Ubtain a careful history of every so-called pleurisy case with stecial reference to eens effosiwn, end what disease it 
followed. Kievord the facts bere. If any et. of the Jungs exists, make a opecial detailed repuri vo o separate sher 


LG ne ech ee vm OX 


wasn qtemaaes == cri loa, lec ee me ac 0s cow ees ene can ans ennneewer-cuecewmsnere-eccee se: coc. illli sone: sscce 


3R After an csaminsiion do you find cay sbacrmality of the wervous eysteus 94.2056... Baie? AS Bast OE yet 


Abdomen? Lae... or digestive oytem? (Answer cach “ Yes" of "No" 11" Yeo" slescribe fully.) 


* Nor. =the case @ ‘s neuropaychlatnie Gimbitity existe a complete repert by a competent netininayehiairise should ‘be submitted on a sheet 
ee 


URINALYSIS: cs z ‘Ht he 4 thar ch ee 
oo “a... 57 2. Sg On nd 7? Se eee ee 


the tieae of exsauinetion? £ 5274) 


o departere from normal 


J 


Lee el a et ne 
40 Hae appticact orev had ern, or cheumatiem? 


Any deformity 
(State which) eS 19 eoF iar” 


44 Ie the ability ta work PD soy way? If eo state particulars. 


43 Has the applicact eaten eye, hand or aren, foot er leg? 


45 ta the epplicant ruptured? Lb. Is it reducible? ....... é—._. Give type, size, 004 location 


46 bine al ad on haowo By what 
f cant 


47 Are you “sieies, By'k 


de ef your heme or affice, a of pow, ene ong address. 


49 De you recommend acceptance of the risk? 
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33 REMARKS: 
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The law provides that "Wherever ° ° * makes any stetemeut of a csterial fact kmewing if to false. be gailty of absl) be >. 
of ost more than $5,000, by 1apievement for aot mare iivsitwa yearn, ot beth.” = Pelteegienlt ma iericiiver resn/aRe REE? 
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INSTRUCTIONS FOR EXECUTING APPLI- 
CATION FOR U. S. GOVERNMENT LIFE 
INSURANCE. 


Applications should be completed in ink, or type- 
written except as to signature of applicant. Write 
Plainly. 

If more than one kind of insurance is desired, a 
separate application should be submitted for each 
plan of insurance applied for. 

1. Name of Applicant—Your complete name is 
necessary. For example, do not state the name as 
ier, Jones,’ “John P. Jones,” or “J. Paul 
Jones,’’ but as ‘‘John Paul Jones.”’ 

2 Residence.—Your home address should be 
fully stated. If vou live in a large city, state the 
complete name of the street, avenue, boulevard, or 
place, and give the house number. If you live in a 
town or village, give only the name of the town or 
village post office from which you receive your 
mail, and rural route number, if any. 

9. Total Disability Benefits—In accordance 
with the provisions of Section 311 of the World 
War Veterans’ Act, as amended May 29, 1928, an 
insured is eligible to apply for total disability bene- 
fits, payable in the event he is totally disabled for 
a period of twelve consecutive months. This benefit 
is independent of and in addition to the disability 
benefits provided in the insurance contract, and is 
granted only to those in good health upon proper 
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application and the payment. of the additional pre- 
mium necessary to cover the benefits. 

11. Beneficiary—The insured under a United 
States Government life-insurance policy may desig- 
nate any person, firm, corporation, or legal entity 
as beneficiary under the policy either individually 
or as trustee. You should write the name or names 
of beneficiaries in full. Do not state the name to be 
‘‘Mrs. John Paul Jones,’’ but state as ‘‘Mary Jane 
Jones.’’ You should also state what relation the 
beneficiary is to you. 

12. Optional Settlements——The insured may 
select any one of the following three options for 
payment of insurance benefits upon his death: 

Option 1. Insurance payable in one sum.—Set- 
tlement under this option will be made only when 
selected by the insured during his lifetime or by his 
last will and testament. When such selection has 
been made the face amount will be payable in one 
sum at the maturity of the policy by death. 

Option 2. Insurance payable in limited install- 
ments.—The installments noted below will be pay- 
able for an agreed number of months (not less than 
36) to the designated beneficiary, but if such bene- 
ficiary dies before the agreed number of monthly 
installments have been paid, the remaining unpaid 
monthly installments will be payable in accordance 
with the beneficiary provisions of the policy. 
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Amount of Amount of 
installment installment 

for each foe each 

Number of monthly $1,000 of Number of monthly $1,000 of 

installments insurance installments insurance 
30... $29.19 TPE easecc otto atta cartensics $8.46 
a ———, 2eret [LS iigeg ae aE ee 7.94 
Oo 18.12 NGS Beet ene nn an Cae 7.49 
oa 15,35 HFS (eee tahoe ees (eal 
an sarccsscccaescosecctseee 13.38 || 22,20 einen preratema f 6.76 
| 11.90 OAM i Sen 6.47 
uw 10.75 Pi) AMA cee Es 6.20 
oo _ 9.83 D1). ER RO oe 5.97 
i —— 9109 2) ee ce 5.75 


Note.—If this option is selected, the applicant 
should be careful to insert in the blank space the 
correct number of monthly installments desired. 

Option 38. Insurance payable in installments 
throughout hfe—The installments noted below will 
be payable throughout the lifetime of the designated 
beneficiary, but if such designated beneficiary dies 
before 240 such installments have been paid, the 
remaining unpaid monthly installments will be pay- 
able in accordance with the beneficiary provisions 
of the policy. 


Amount of Amount of 


installment installment 

Age of beneficiary for each Age of beneficiary foc each 
at time of death $1,000 of at time of death $1,000 of 
of insured insurance of insured insurance 
a $3.67 eee ee $4.79 
ee S110) Hon. 9.07 
oo 3.84 Oe eee ene: 5.00) 
oe 3.96 Gy eres cme: neal sees eo 
ee 4.11 Or ee oe 9.70 
I ea nscen ess 4.30 RO Merrie ccsackions jon 
Ue 4.52 (le ee See 5.75 
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Amounts of monthly installments for other ages 
will be furnished upon request. 


[Endorsed]: Gov. Exhibit A ident. Filed 5/27, 
1941. By Cross, Deputy Clerk. (Later into evi- 
dence). 


The Court: Will you tell the jury first what this 
document is? 

Mr. Dillon: It is an application to the United 
States Government for lfe insurance signed by 
Thomas Joseph Kelley the 15th day of March, 
1932. 

(Reading exhibit.) 

Mr. Hoffman: May I interrupt just a minute, 
Mr. Dillon. As to the rest of the application, would 
it be stipulated that the evidence may go in sub- 
ject to a motion to strike later if it is not connected 
up? In other words, unless the Government later 
can prove that the statements that were made are 
material or that they were false or untrue, they 
would be incompetent, irrelevant and immaterial in 
the trial of this case. Rather than interrupting 
counsel’s reading of the questions and answers I 
just want him to stipulate that the evidence may go 
in subject to a proper [7] motion to strike if such 
motion may be made. 

Mr. Dillon: I haven’t anything to do about 
making motions; but we don’t stipulate in respect to 
anything, just because this is over the signature of 
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the man himself, and we want to show the entire 
background of the application which is necessary. 

The Court: As I understand, Mr. Hoffman, the 
Government’s Exhibit A is merely the application 
of Mr. Kelley for insurance. 

Mr. Hoffman: That is right, your Honor. 

The Court: The questions and answers that he 
made at that time; but the falsity is not before the 
jury at this time. 

Mr. Hoffman: That is right. 

The Court: That will have to come up later, at 
which time, of course, any objection that you care 
to make will be in the record and ruled upon by 
the Court. 

Mr. Hoffman: I just want to reserve iny objec- 
tion until some later time. 

Mr. Dillon: (Continuing to read Government’s 
Exhibit A.) 

Mr. Dillon: At this time the Government will 
offer this document as Government’s next exhibit 
for identification. 

The Clerk: B. [8] 

(The document so offered was marked Gov- 
ernment’s Exhibit B for identification.) 


Mr. Dillon: Government offers in evidence at 
this time Government’s Exhibit B, standard cer- 
tificate of death. 

Mr. Hoffman: ‘To which we object, your Honor, 
upon a number of grounds. First, it is incompetent, 
irrelevant and immaterial what the insured died of. 
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It doesn’t matter what he died of. The question in 
this case is, Did he, a number of years before his 
death, make a false statement of fact that he knew 
was false when he made it. Now it doesn’t make 
any difference what he died of or whether or not 
he died of a disease that he had at the time. The 
question is, Did he know he had the disease, and 
thereafter did he falsely deny that he did have it. 

It is objected to on the further ground, your 
Honor, that it has been stipulated in this case that 
he died. Therefore, it would be merely cumulative 
in establishing the fact of death. The cause of 
death, I submit, your Honor, is immaterial. 

The Court: It will be admitted in evidence. 
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Mr. Hoffman: May we have an exception? 

The Court: Exception noted. 

Mr. Dillon: May I read a certain portion? 

The Court: Yes. 

Mr. Dillon: (Reading Government’s Exhibit B.) 

As the dates of the application and of the denial 
have [9] been stipulated to, I desire to have marked 
as an exhibit a letter of August 29, 1935. 

The Clerk: Defendant’s Exhibit C for identifi- 
cation. 

(The document referred to was marked De- 
fendant’s Exhibit C for identification.) 


Mr. Dillon: Defendant offers at this time De- 
fendant’s Exhibit C. 

Mr. Hoffman: To which we object, your Honor. 
We have stipulated that they have disagreed with 
the Plaintiff, and the effect of this letter would 
merely be to set forth the reasons why, which are 
immaterial. Whether the reasons were good or bad 
is not in issue in this case. They have disagreed 
with Plaintiff, and to read this communication, 
which I would hke the Court to look at, would not 
add anything except to give the reasons that the 
particular writer of the letter had. Then we object 
to it on the further ground that no proper founda- 
tion has been laid. The production of the original 
letter has not been demanded, and you can’t offer 
a copy without notice to produce the original. 

Mr. Dillon: The second ground is undoubtedly 
true. I could take the stand and testify that I took 
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it from the files of the Veterans’ Administration 
myself. 

Myr. Hoffman: I will withdraw my second objec- 
tion. I know the Government doesn’t produce car- 
bon copies of letters they don’t send. I would rea- 
sonably believe the original was received. I haven’t 
got it because it was addressed to a man [10] in 
Washington, D. C. 

Mr. Dillon: Copy was sent to Mrs. Kelley. 

Mr. Hoffman: I don’t think it is admissible in 
view of the stipulation we have entered into ad- 
mitting the fact of disagreement. 

Mr. Dillon: The purpose of the letter is—it is 
the usual letter of disagreement and shows the 
grounds on which the Government refused to pay 
the claim under this insurance. 

The Court: The Plaintiff in her complaint, 
Paragraph VI, states that a disagreement exists 
between the Plaintiff and the Defendant over the 
$5,000 benefits. So I assume that this is part of that 
denial. 

Mr. Hoffman: That is right. 

The Court: And also part of the issue there. On 
that ground it will be admitted. 
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DEFENDANT’S EXILIBIT C 
August, 29, 1935 
FCB 
Kelley—Thomas J. 
XC-1 783 258 


Captain Watson B. Miller 

Chairman, National Rehabilitation Committee 
The American Legion 

1608 K Street, N. W. 

Washington, D. C. 


My dear Captain Miller: 

This will acknowledge receipt of your letters 
dated August 20th and August 28, 1935, forwarding 
evidence in support of the claim of Mrs. Rosetta 
Alice Kelley for adjusted compensation, insurance 
and pension in the case of the above named former 
service man. 

Action will be taken to effect settlement of the 
claim of Mrs. Kelley for adjusted compensation 
benefits as soon as the loan record has been received 
from the office of this Administration, Los Angeles, 
California. 

With reference to insurance you are informed 
that while the veteran was in the service he was 
granted yearly renewable term insurance in the 
amount of $10,000, on which premiums were paid 
through the month of January, 1919. On March 
15, 1932, the veteran applied for $5,000 insurance. 
In his application the veteran stated that he was in 
good health; that he was not treated for diseases 
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enumerated on the application, including heart and 
blood vessels, and that he never had rheumatism or 
heart disease. This Administration relying on the 
statements made by the veteran issued policy K- 
919,427, in the amount of $5,000. In his application 
for compensation the veteran stated that he was 
suffering from rheumatism, heart and spine trouble 
during December, 1919. 

Therefore, it appears that the veteran withheld 
information material to insurability at the time that 
he applied for his insurance. Accordingly, it will be 
necessary to cancel policy K-919,427 on account of 
the fraudulent misrepresentations made by the in- 
sured and the claim of Mrs. Rosetta Alice Kelley 
for insurance benefits must be disallowed. 

Information regarding the claim for pension will 
be furnished in a separate communication. 

Respectfully, 
H. L. McCOY, 
Director of Insurance. 


[Endorsed]: Deft Exhibit No. C ident. Filed 
0/27, 1941. By Cross, Deputy Clerk. (Later ad- 
mitted) 
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Mr. Dillon: May I read certain portions, your 
Honor? 
(Reading exhibit.) 
The Court: I think we will take our morning 
recess. 
(At this point a short recess was taken, after 
which proceedings were resumed, as follows:) 


Mr. Hoffman: May I ask that the jury at this 
time be instructed that the contents of the letter 
are not proof of any fact, but that the letter was 
read merely to show the reason the Government 
didn’t want to pay it, and not as evidence of the 
truth or falsity of any facts set forth in [11] the 
letter. 

Mr. Dillon: I agree. 

The Court: Counsel’s statement is correct, and 
the jury will be so instructed. 

Mr. Dillon: I offer this for identification as De- 
fendant’s Exhibit next in order. 

The Clerk: Defendant’s Exhibit D. 

(The document referred to was marked De- 
fendant’s Exhibit D for identification. ) 

Mr. Dillon: Defendant offers in evidence De- 
fendant’s Exhibit D. 

(The document referred to was received in 
evidence and marked Defendant’s Exhibit D.) 
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DEFENDANT’S EXHIBIT D 


January 8, 1936 
FCB 
Kelley—Thomas J. 
XC-1 783 258 


Mrs. Rosetta Alice Kelley 
1172 Western Avenue 
San Bernardino 
California. 


Dear Madam: 

Receipt is acknowledged of your letter dated 
January 2, 1936, requesting that you be advised as 
to the action taken on the claim which you sub- 
mitted for the insurance benefits under policy 
K-919427. 

For your information we are inclosing herewith 
a copy of a letter which was forwarded to the Na- 
tional Rehabilitation Committee of the American 
Legion under date of August 29, 1935, concerning 
this claim. 


Respectfully, 
H. L. MeCOY, 
Director of Insurance. 
Inel. 
Copy of Letter 
8-29-35 
JEG:GT 


[Endorsed]: Deft. Exhibit No. D ident. Filed 
0/27, 1942. By Cross, Deputy Clerk. 
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Mr. Hoffman: We will stipulate, your Honor, 
that Mrs. Kelley got a copy of the letter that was 
sent to the American Legion. That was Defendant’s 
Exhibit C. 

Mr. Dillon: I offer this to be marked for iden- 
tification. 

The Clerk: Defendant’s E for identification. 

(The document referred to was marked De- 
fendant’s Exhibit E for identification. ) 


Mr. Dillon: Defendant offers in evidence De- 
fendant’s Exhibit EK. 

(The document referred to was received in 

evidence and marked Defendant’s Exhibit E.) 


DEFENDANT’S EXHIBIT E 


Application of Veteran 
For Disability Allowance Under Section 200, 
World War Veterans’ Act, 1924 
As Amended July 3, 1930 


Name (Print clearly)—Kelley. Thomas Joseph. 

Address—1172 Western Ave., San Bernardino, 
Calif. 

I hereby apply for disability allowance under the 
provisions of Section 200 of the World War Vet- 
erans’ Act, 1924, as amended July 3, 1930, and sub- 
mit the following facts as evidence that I am eligible 
for that allowance. 

1. (a) Place of birth—Crystal Lake, Colorado. 

(b) Date of birth—Sept. 23, 1892. 
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2. Description of applicant as of date of this ap- 


plication: 
Sex—Male Race—White Weight—116 
pounds. Height 6014 inches. Color of 
hair—Brown Color of eyes—Blue Com- 


plexion—Medium. 


9 


3. Make a eross (x) after branches of service 
you served in: 

PUI SG , Matine Corps 2372 : 
Ome Gard. cccecicn 


+. Give dates of enlistment and discharge for 
each period or periods of service during the World 
War, commencing prior to November 11, 1918. 
Enlisted, 
Date—Sept. 19, 1917. 
Place—Dillon, Mont. 
Serial No. 2,253,294. 
es 
Jan. 16, 1919 
ee Dodge, Ia. 
Rank and organization—Cpl. Unassigned 
Character of discharge—Honorable. 


Note—If during any of these enlistments you 
served under a name other than the one used in this 
application, state the name under which von served, 
the period of the enlistment, and full explanation. 

5). (a) Have you ever applied for disability com- 

pensation ?—No. 


Ch) WN them anand: Wolmeme ?.. 
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(ec) What is your Compensation Claim num- 
DCI SORES co) ace eee 
(d) Have you ever been physically examined 
for the United States Veterans Bu- 
reau?—No. (e) If so, give date and place 
Gio smere JUNIE WN le) en 


6. (a) Are you in receipt of retirement pay ?— 


No. 
(b) Are you in receipt of reduced retirement 
pay 7—No. 


(ec) Are you in receipt of retainer pay ?—No. 
(d) Are you in receipt of a pension ?—No. 
(e) Are you in receipt of disability ecompensa- 


tion ?—No. 
(f) Are you in receipt of insurance benefits ?— 
No. 
7. Nature of disease or injury on account of 


which disability allowance is claimed—Rheumatism, 
Heart trouble, trouble with spine. 

8. Give full name and complete address of near- 
est relative—Rosetta Allice Kelley, Wife. 1172 
Western Ave. San Bernardino, Calif. 

9. Have you ever been dishonorably discharged 
from any period of service in any branch of the 
military or naval service ?—No. If answer is ‘* Yes”’ 
state rank and organization at time of dishonorable 
discharge, and the date of the dishonorable dis- 
7) ER. rede A i err 
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10. (a) Are you employed ?—Yes. 
(b) What is your regular trade or vocation? 
—Loco. Fireman, U. P. RR. 


11. (a) Did you file a Federal income tax return 
for the last year ?—No. 
CO Ath ke) ce 
(c) Were you exempted from payment of an 
income tax?—Did not earn enough. 
(d) If so, why?—Did not earn $3500.00. 


I Hereby Certify that answers to all questions are 
true and complete to the best of mv knowledge and 
belief. (Note sections of law printed on reverse side 
of form.) 

THOMAS J. KELLEY. 


Subseribed and Sworn to before me this 31st day 
of August, 1931, by Thomas J. Kelley, claimant, to 
whom the statements herein were fully made known 
and explained. 

(Seal) R. A. WICKIJER, 

Notary Public. 


My Commission Expires March 11, 1935. 


Quotations from the World War Veterans’ Act, 
1924, As Amended July 3, 1930 

Title I, Second Paragraph, Section 200.—‘On 

and after the date of the approval of this amenda- 

tory Act any honorably discharged ex-service man 

who entered the service prior to November 11, 1918, 

and served ninety days or more during the World 
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War, and who is or may hereafter be suffering 
from a 25 per centum or more permanent disability, 
as defined by the director, not the result of his own 
willful misconduct, which was not acquired in the 
service during the World War, or for which com- 
pensation is not payable, shall be entitled to receive 
a disability allowance at the following rates: 25 per 
centum permanent disability, $12 per month; 50 
per centum permanent disability, $18 per month; 
7) per centum permanent disability, $24 per month; 
total permanent disability, $40 per month. No dis- 
ability allowance payable under this paragraph 
shall commence prior to the date of the passage of 
this amendatory Act or the date of application 
therefor, and such application shall be in such form 
as the director may prescribe; Provided, That no 
disability allowance under this paragraph shall be 
payable to any person not entitled to exemption 
from the payment of a Federal income tax for the 
vear preceding the filing of application for such 
disability allowance under this paragraph. In any 
ease in which the amount of compensation hereafter 
payable to any person for permanent disability un- 
der the provisions of this Act is less than the maxi- 
mum amount of the disability allowance payable for 
a corresponding degree of disability under the pro- 
visions of this paragraph, then such person may 
receive such disability allowance in lieu of compen- 
sation. Nothing in this paragraph shall be construed 
to allow the pavment to anv person of both a dis- 
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ability allowance and compensation during the same 
period; and all payments made to any person for 
a period covered by a new or increased award of 
disability allowance or compensation shall be de- 
ducted from the amount payable under such new 
or increased award. As used in Titles I and V of 
the World War Veterans’ Act, 1924, as amended, 
the term ‘‘compensation’’ shall be deemed to include 
the term ‘‘disability allowanee’’ as used in this 
paragraph.”’ 


Attorney Fees 

Title V, Section 500.—‘Except in the event of 
legal proceedings under section 19 of Title I of this 
Act, no claim agent or attorney except the recog- 
nized representatives of the American Red Cross, 
the American Legion, the Disabled American Vet- 
erans, and Veterans of Foreign Wars, and such 
other organizations as shall be approved bv the di- 
rector shall be recognized in the presentation or ad- 
judication of claims under Titles II, ITI, and IV 
of this Act, and payment to any attorney or agent 
for such assistance as may be required in the prep- 
aration and execution of the necessary papers in 
any application to the bureau shall not exceed $10 
in any one Gase...... 


Penalty 
Title V, Section 501.—‘‘ That whoever in any claim 
for compensation, insurance, or maintenanee and sup- 
port allowance, or in any document required by this 
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Act, ov by regulation made under this Act, makes 
any sworn statement of a material fact knowing it 
to be false, shall be guilty of perjury and shall be 
punished by a fine of not more than $5,000 or by 
imprisonment for not more than two years, or 
both.’”’ 


[Endorsed]: Deft. Exhibit No. E ident. Filed 
0/27, 1942. By Cross, Deputy Clerk. (Later into 
evidence. ) 


Mr. Dillon: May I read certain portions? [12] 

Mr. Hoffman: May I reserve my objections, 
your Honor, the same as to the other exhibits, along 
the same line? 

The Court: Yes. 

Mr. Dillon: This is the application of the vet- 
eran for disability allowance under Section 200 of 
the World War Veterans Act of 1924 as amended 
July 3, 1930. 

(Reading exhibit.) 

Mr. Dillon: Mark this for identification. 

The Clerk: Defendant’s Exhibit F for identi- 
fication. 

(The document referred to was received and 
marked Defendant’s Exhibit F for identifiea- 
tion. ) 


Mr. Dillon: Defendant offers in evidence De- 
fendant’s Exhibit F. 
(The document referred to was received in 
evidence and marked Defendant’s Exhibit I.) 
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DEFENDANT'S EXHIBIT F 


L. Ag 720289 


Applieation for Compensation of Veteran Disabled 
in the World War 


All papers submitted with reference to this claim 
should bear your full name, also your rank and 
organization at discharge. 

You must furnish the information required in 
this application, and every question must be an- 
swered fully and clearly. Answers must be written 
in a clear, readable hand, or typewritten. If vou do 
not know the answer to anv question, say so. 

Forward a certified copy of your certificate of 
discharge from the service in the World War with 
this application. 

1. Full name—Kelley, Thomas Joseph. 

2. Address—1172 Western Ave. San Bernardino, 
Calif. 

A. Military Experience and Related Information 

3. Under what name did you serve in the World 
War?—Thomas J. Kelley. 

4, Color—White. Date of birth—Sept. 23, 1892. 
Place of birth—Crystal Lake, Colo. 

5. Date of entering service in the World War— 
Sept. 19, 1917. Place of entry—Dillon, Mont. Date 
of discharge from World War service—Jan. 16, 
1919. Place of discharge—Camp Dodge, Ia. 

6. Company and regiment or organization, vessel 
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on which, or station in which you served during 
the World War—Co. B. 346th M.G. Bn. 

7. Rank or rating and organization at time of 
discharge—Cpl. Unassigned, Co. 2, 163, D.Br. 

8. Nature of discharge: Honorable—Honorable, 
OLE 2 rr PP ELISMONOT ALC rscccttscnetecces ; bad con- 


9. Make a cross (x) after branches of service you 
served in: Army x; Navy............ ; Marine Corps............ ; 
Coast Guard........... 

(a) Give serial No.—2,255,294. 
(b) Were you accepted for general or limited 
service ?—General. 

10. State all other period of military or naval 
ew SCS, eee epee seers > ae 

11. Nature of disability claimed—Rheumatism, 
Heart trouble. Date disability began—Oct. and Nov. 
1918. 

12. Cause of disability—Spine not known. Where 
received—in Army service. 

3. If you received treatment while in the service 
ceive the name, number or location of the hospital, 
first-aid station, dressing station, or infirmary, or 
the organization to which it was attached, the dates 
of treatment, and the nature of sickness, disease, or 
injurv—Base Hospital 48. 

(a) Names and addresses of all civilian phy- 
sicians who have treated you for any sickness, 
disease, or injury since the beginning of your 
service in the World War: 
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Name—Dr. F. P. King D. C. 

Present address—Chamber of Commerce 
Bldg. 

Disability—Spinal adjustments. 

Date—9-30—Mar. 31. 

(b) Names and addresses of all persons other 
than physicians who know any facts about any 
sickness, disease, or injury which you have had 
in active service or since discharge from the 
World War: 

Name—F. W. Rathos. 

Address—Poeatello, Ida. c/o Union Pac. RR. 

Disability—Heart & Spine trouble, Rheuma- 
tism. 

Date—Dec., 1919. 

(c) Give the names and addresses of employ- 
ers, monthly wages or salary, occupation or vo- 
cation pursued, and periods of time employed 
since discharged from military service, in the 
World War. If self-employed for any periods, 
so state. 

Employer—O S L RR. 

Address—Poeatello, Ida. 

Wages or salary—$140.00 mo. 

Occupation—Brakeman Page. 

Period of time employed—Mar. 1919-Dec. 
1919. 

Employer—Union Pacific R.R. 

Address—Los Angeles, Cal. 

Wages or salary—$150.00-200.00 per mo. 
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Occupation—Loco. Fireman. 
Period of time employed—May 1920-present. 


14. Ave you willing to accept hospital, medical, or 
surgical treatment ?— Yes. 

15. If the sickness, disease, or injury was caused 
through the fault of some person other than the 
United States or the enemy, state whether swt has 
been commenced against or settlement made with 
Such person on accomit of such injury... 

If settlement has been made or damages recovered, 
See ram a VDAC DE MecaetMGUMMat rT LG CUTRA GUAT L esc sts ssaseesanesnensccaeneeneteatlzcacn 


LB. Pre-Enlistment Occupational History 


16. Give the names and addresses of employers, 
and vour monthly earnings for the 24 months pre- 
ceeding your enlistment for service in the World 
War. If self-employed, so state. 

Employer—L. A. & 8. L. RR. 

Address—Los Angeles. 

Occupation—Fireman. 

Duties performed—Loco. Fireman. 

Dates—6. 1913, 8. 1916. 

Employer—B.&C. RR. 

Address—Magna, Utah. 

Occupation— Fireman. 

Duties Performed—lLoco. Fireman. 

Dates—9. 1916, 4. 1917. 

Kmployer—O.8S.L. RR. 

Address—Poeatello, Ida. 

Oceupation—Trainman. 
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Duties performed—Trainman. 
Dates—4. 1917, 9. 1917. 


C. Family Obligations and Dependency Claims 

17. Are you single, married, widowed, or di- 
vorced ?—Married. 

18. Times married—One. Date and place of last 
marriage—San Bernardino, Cal. Nov. 4, 1922. 

19. Times present wife has been married—Twiee. 
Maiden name—Rosetta Allice Kemmer. 

20. Do you live together?—Yes. (a) If not, state 
reason, and your wife’s present AdCLreSS...0-ecccccecce 

21. Have you any child or children living, inelud- 
ing adopted children, stepchildren, and illegitimate 
children, under 18 vears of age and unmarried, or 
any child of any age who is insane, idiotic, or other- 
wise permanently helpless? If so, give the following 
particulars about each child: No. 

22. (a) Is your mother now dependent on you 
for support ?— Deceased. 

(b) Is your father now dependent on you for 
for support ?—No. 


D. Miscellaneous Information 
23. Did you make an allotment of your pay while 
in the service ?—Yes. $20.00. 
24. If so, to whom ?—My Father. 
25. Have you ever filed any other claim for com- 
pensation on account of any disability 7—No. 
(a) Give"@-Number assiened..............uee 
(b) If so, state the address of the office in 
which the claim was filed <.2202)...-..c..::caeeeeeree 
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(c) Are you now receiving payments of com- 
pensation ?—No. 

(d) Did you ever receive payments of compen- 
sation ?—No. 


26. Did you every apply for War Risk Insur- 
ance ?—No. 


27. Have you made claim for Adjusted Compen- 
sation (Bonus) ? (Yes or No.)—Yes. 
28. Are you now drawing naval fleet reserve, re- 
tirement, or service pay ?—No. 
(a) If so, from what date and in what monthly 
ET GOT Ue 2 cr eS coerce a meBi nara oat nu lois 


29, Have you ever applied for a pension to the 
Bureau of Pensions, Department of the Interior ?— 
No: 

Gyyelii-so, sive pension claimemumMper inc... 
(b) Have you ever received payments on a 
pension claim ?—No. 

(c) Are you now receiving payments on a pen- 
sion ?—No. 

Ca) Ti soma wired sum monthly 2... cee 


I Hereby Certify that answers to all questions 
are trne and complete to the best of my knowledge 
and belief. I make the foregoing statements as a 
part of this application with full knowledge of the 
penalty provided for making a false statement as 
to a material fact in a claim for compensation or 


insurance. 
THOMAS J. KELLEY. 
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Subscribed and sworn to before me this 31st day 
of August, 1931, by Thomas J. Kelley, claimant, to 
whom the statements herein were fully made known 
and explained. 

(Seal) R. A. WICKIZER, 

Notary Public. 


My Commission Expires March 11, 1935. 


Penalty 


That whoever in any claim for family allowanee, 
compensation, or insurance, or in any document 
required by this Act, or by regulations made under 
this Act, makes any statement of a material fact 
knowing it to be false, shall be guilty of perjury and 
shall be punished by a fine of not more than $5,000 
or by imprisonment for not more than two years, or 
both (Sec. 501, W. W. VY. A., 1924). 

[Endorsed]: Deft Exhibit No. F ident. Filed 5/27, 
1941. By Cross, Deputy Clerk. Later into evidence. 


Mv. Hoffman: May we reserve our objection? 

The Court: So understood. 

Mr. Dillon: This is the application for compen- 
sation to a veteran disabled in the World War, 
‘dated the 31st of August, 1931, signed by Thomas J. 
Kelley. 

May I read certain portions, your Honor? 
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The Court: Yes. 

Mr. Dillon: (Reading exhibit.) 

Mr. Dillon: Government offers this for identi- 
fication. 

The Clerk: Government’s Exhibit G for identi- 
fication. [13] 

(The document referred to was marked Goy- 
ernment’s Exhibit G for identification.) 


Mr. Dillon: Goverment offers in evidence De- 
fendant’s Exhibit G. 

Mr. Hoffman: May we reserve our objections, 
your Honor, except as to a certain report that is on 
white paper appended thereto. If you will hand it 
up to the Comt, Mr. Dillon, I can point out to the 
Court my objection to that portion of the document. 
My objection may be a little premature because 
eounsel may be able to furnish the proof; but at this 
time my objection is based on the grounds that the 
person who made the laboratory report has not 
been called as a witness. hat is true also as to 
X-ray pictures, as differentiated from the report of 
the doctor himself. The Ninth Cireuit has passed 
on this question in the case of U.S. V. Le Fevre, 
72 Fed. (2d), page 827; and T submit, vour Honor, 
that the rule that permits the medical examinations 
made—without admitting that that is admissible and 
reserving mv objections to the whole exhibit—but 
if the rest of it were admissible, T submit that these 
reports by technicians that on their face don’t show 
that they are doctors, are not proper unless a proper 
foundation is laid, and I ebject on that ground. 
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Mr. Dillon: I don’t get the grounds for the ob- 
jection. 

Mr. Hoffman: I will stipulate that it is part of 
the Veterans’ Administration’s files because it is 
clipped to or [14] appended to a medical report. 
My position is that it is not admissible unless you 
produce the technician that made the examination. 

Mr. Dillon: I will be glad to do that. I will 
withdraw it at this time. 

At this time, your Honor, there is a deposition 
on file on behalf of the Defendant that I should 
hke to read. 


(Reading of deposition of 
RICHARD B. POSEY.) 


* * * 

“Q. Subsequent to July 2, 1927, what was 
necessary for a man to secure a policy of 
United States Government Life Insurance, his 
policv having previously lapsed after his dis- 
charge from the military service ?”’ 


Mr. Hoffman: That is objected to as calling for 
a conelusion of the witness. Section 512(a) of Title 
38, the United States Code, which is known as Sec- 
tion 310 of the World War Veterans Act, as 
amended, provides expressly what is necessary for 
a man to get a converted policy, as follows: (read- 
ing section.) 

Mr. Dillon: I will withdraw the question, vour 
Honor. Counsel’s explanation is more full than the 
answer. 
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(Deposition of Richard B. Posey.) 

The Court: Yes, the statute covers it. 

Mr. Dillon (Continuing to read deposition of 
Richard B. Posey) : 

““@. Mr. Posey, under the procedure of the 
Veterans’ Administration, when a man applies 
for compensation what [15] office is that appli- 
cation for compensation filed in? 

‘fA, Usually the Regional Office or facility 
in the field. 

““). Now, assuming that a man was a resi- 
dent, at the time he apphed for compensation, 
of Cahfornia, where would the appheation be 
sent ?”’ 


Mr. Hoffman: Your Honor, I object to both of 
those questions on the ground that it is immaterial 
what is usually done. The question is, What was 
done in this case. The practice has certainly nothing 
to do with whether or not the man did or did not do 
something. The question is, what Kelley did, not 
ordinarily what is done. 

The Court: Is there some dispute here about the 
issuance of the policy on the part of the Govern- 
ment ? 

Mr. Dillon: No, your Honor. The question here 
is to show that his application for compensation 
which I read was made here in Los Angeles and not 
m Washington. The insuranee is handled in Wash- 
ington. The compensation is handled in Los An- 
geles. Therefore we want to establish, apparently by 
this question, that it was made in os Angeles. 
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(Deposition of Richard B. Posey.) 

Mr. Hoffman: We further object on the ground 
that the two applications introduced are the best 
evidence as to where they were filed, and they speak 
for themselves. This witness hasn’t shown he knows 
anything about it. 

Mr. Dillon: I will withdraw the question. 

“Q. Would the Insurance Service of the 
central office [16] have any knowledge as to 
this application for compensation ? 

“A. They would eventually get the number, 
C number assigned in that case, but they might 
not receive the files for a long period of time. 
They might remain in the field indefinitely.”’ 


Mr. Hoffman: I move to strike that portion of 
the answer that reads, 
‘*But they might not receive the files for a long 
period of time; they might remain in the field 
indefinitely. ”’ 


The Court: It will be stricken out. 
Mr. Dillon: (Continuing reading of deposition.) 
‘‘Q. Mr. Posey, what is the generally ac- 

cepted definition of good health ?”’ 


Mv. Hoffman: I object to that, vour Honor, on 
two grounds; first, it is a conelusion of law, the 
proper conclusion of this Court. 

Mr. Dillon: He reframes the question. We will 
see how he reframes it. 
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‘“™. Mr. Posey, what is the generally ac- 
cepted definition of good health, as interpreted 
by the Insurance Service of the Veterans’ Ad- 
ministration ?”’ 


Mr. Hoffman: That is objected to. In the first 
place, there is nothing to show that Mr. Kelley in 
San Bernardino had the slightest idea what the 
accepted meaning was by the Insurance Division: 
secondly, the law provides that he has to be in good 
health, and it is for your Honor to determine [17] 
and instruct the jury what is meant by the terms 
of the policy, not some fellows sitting back in 
Washington, unless it can be shown that that defi- 
nition was communicated to the insured when he 
made his appleation and got his insurance. 

(Areument) 

Mr. Dillon: Well, strike the question. 

“Q@. And then, under the regulations or 
procedure of the Veterans’ Administration, be- 
fore a man would be entitled to have United 
States Government life insurance granted to 
him subsequently to July 2, 1927, under the 
provisions of Section 310 he would have had to 
have been free from injury or disease at the 
time the insurance was granted.”’ 


Mr. Dillon: The objection is that the question 
was leading. 
Mr. Hoffman: I will make the objections, if 
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(Deposition of Richard B. Posey.) 
needed, to save time. I have no objection to the form 
of the question. 
Mr. Dillon: (Continuing reading of deposition.) 
‘A. He would have had to have been in 
good health.’’ 


The Court: We will take our recess until 2:00 
o’¢lock. 
(Thereupon at 12:00 o’clock noon a recess 
was taken until 2:00 o’clock p. m. of the same 
date.) [18] 


Los Angeles, California 

Tuesday, May 27, 1941 2:00 o’clock P. M. 

The Court: You were reading the deposition of 
Mr. Posey, I believe, were you not, Mr. Dillon? 

Mr. Dillon: Yes, your Honor. 

The Court: Proceed. 

Mr. Dillon (Continuing reading of deposition of 
Richard B. Posey): 

‘“Q. Mr. Posey, I hand you this application 
and ask if the application contains a question 
relative to the filing of a claim for compensa- 
tion.”’ 


Mr. Hoffman: That is objected to, your Honor, 
on the grounds that the application speaks for itself 
and is the best evidence. It has been read here. 

The Court: Objection overruled. 
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(Deposition of Richard B. Posey.) 
Mr. Dillon (Continuing reading of deposition) : 
‘fA. It does have such a question. 
‘“Q. Would you read into the record the 
question and the answer of the applicant for 
insurance to that question ?”’ 


Mr. Hoffman: Same objection, your Honor, on 
the grounds that it is just repetition, «¢umulative 
evidence. 

The Court: Overruled. 

Mr. Dillon (Continuing reading of deposition) : 

—*-**@. Mi Posey, asstmine that, ag a 
fact the applicant [19] for insurance had filed 
Form 526, a claim for compensation, on August 
31, 1931, would the Insurance Service, under its 
practice and procedure, have made further in- 
quiry before this insurance was granted, to <e- 
termine what if any disability that claim was 
based upon ? 


Mr. Hoffman: TI will read the objection that was 
made at the time, your Honor, and now adopt it as 
our objection: 

““T object for the reason that the question 1s 
vague, indefinite, and uncertain; for the fiu- 
ther reason that this witness was not engaged 
in work at the time that the alleged applica- 
tion, which is marked Defendant’s Exhibit No. 
1, was acted upon; and that the question asks 
for hearsay testimony because of the fact that 
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(Deposition of Richard B. Posey.) 


this witness is being asked what someone else 
would have done or would not have done so far 
as making inquiry is concerned; and that it is 
impossible for this witness to state what some- 
one else would have done or would not have 
done, as asked in the question. All he can give 
is his idea of what somebody else might or 
might not do.”’ 


I add also the objection that it is hearsay and calls 
for the conclusion of the witness. 

The Court: Sustained. 

My. Dillon: J rephrase the question as follows: 


‘“‘Q. Mr. Posey, assuming that as a fact the 
apphieant for insurance had filed Form 526, a 
claim for compensation, on August 31, 1931, 
would the Insurance Service have been [20] 
required, under its practice and procedure, to 
make further inquiry before this insurance was 
eranted, to determine what, if any, disability 
that claim was based upon ? 


Mr. Hoffman: Same objection as before, with 
the added objection, your Honor, that testimony re- 
garding a custom and usage of the insurance car- 
rier, insurance company, is inadmissible unless it 
ean be shown that the insured knew the custom that 


the witness is about to relate. 


The Court: Sustained. 


My. Dillon: That isn’t the purpose of this ques- 
tion, if your Honor please. The purpose of the 
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question is, What was the practice of the Insurance 
Department of the Veterans Administration m re- 
spect to an application for insurance, whether it 
was the custom and the practice and the regulations 
of the Insurance Department to make further in- 
vestigation under this type of insurance, or to 
accept the application on its face value. I think that 
is competent. 

The Court: Suppose the custom were established, 
Mr. Dillon, and then not followed. 

Mr. Dillon: Well, in this case, you see, the cus- 
tom was that they did not. If it wasn’t followed, 
why, it would be entirely different. It would mean 
that they did look into other things. 

Mr. Hoffman: It would appear to me also, your 
Honor, that no proper foundation has been laid for 
this witness to testify as to whether they did or 
didn’t look in this particu- [21] lar case. It is not 
a question of custom; it is, Did they in this in- 
stance make any investigation. 

The Court: Sustained. 

Mr. Dillon: (Continuing reading of deposition) 

* * % 

““Q. Mr. Posey, if it is shown by the records 
and on the trial of this case that this insured 
was examined on October 28, 1931, and at that 
time was diagnosed as suffering from ‘aortitis, 
ehronie mild, with good cardiac tolerance,’ and 
had he made that known to the Veterans’ Ad- 
ministration in this application for msuranee in 
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(Deposition of Richard B. Posey.) 
1932, would this insurance, under the regula- 
tions and procedure of the Veterans’ Adminis- 
tration, have been granted ?”’ 


Mr. Hoffman: That is objected to on a number 
of grounds, one of which is that there is no testi- 
mony as to what regulations or procedure they are 
talking about; secondly, there is no showing that the 
witness is qualified as an expert or is a person who 
would pass upon or ever did pass upon a single 
application for insurance, and it is asking for the 
witness to give his conclusion as to what somebody 
else might or might not have done, without laying 
any proper foundation therefor. There is no show- 
ing that this witness ever in his life passed on an 
insurance application. 

The Court: That is a matter of cross examina- 
tion. Overrule the objection. 

Mr. Dillon: (Continuing reading of deposition) 

[22] 

““@. Or could it have been granted, under 

the regulation and procedure of the Veterans’ 
Administration.’’ 


Mv. Hoffman: I object to that, as to the question 
of whether it could have been granted, on the 
grounds set forth, and also that the application 
shows on its face that it was granted, and the per- 
son that granted it or didn't grant it hasn’t been 
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(Deposition of Richard B. Posey.) 
produced, and the rules and regulations haven’t 
been produced. 

(Argument ) 

The Court: IJ think it is a question for the jury. 
Sustain the objection. 

Mr. Dillon (Continuing reading of deposition) : 

% * % 

‘“Q. Under the regulation and procedure of 
the Veterans’ Administration can a man who is 
shown to have had a positive Wassermann be 
granted insurance ?”’ 


Mr. Hoffman: ‘That is objected to, your Honor. 
In the first place, no proper foundation has been 
laid; in the second place, it calls for a conclusion of 
the witness; in the third place, it is hearsay, and 
there is no foundation showing that the witness is 
qualified; it is highly speculative to say, ‘‘Could it 
have been done ?”’ 

Mr. Dillon: The man is testifying as an expert 
on insurance matters and regulations in the Vet- 
erans’ Administration. 

Mr. Hoffman: I submit he didn’t say anything 
about [23] that. He just said he advises the Insur- 
ance Section. He doesn’t say about what. He didn't 
say that he knew anything abont the rules and regu- 
lations. [ submit, your Honor, it doesn’t matter, as 
far as this Plaintiff, the widow, is concerned, what 
the rules and regulations were. 

The Court: The whole question of the case is 
whether or not the jury will find that the ap- 
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plicant at the time misrepresented the condition of 
his health, whether he was in good health or not. 
Mr. Hoffman: And whether something could have 
been done seems to me to be speculative. 
The Court: Sustained. 
Mr. Dillon (Continuing reading of deposition) : 
‘Q. Mr. Posey, are the Veteran’s Admini- 
stration Regulations and practice and procedure 
relative to the reinstatement or granting of in- 
surance all in printed form, or have they been 
built up by custom ?”’ 


Mr. Hoffman: Same _ objection, imecompetent, 
irrelevant and immaterial. 
The Court: Overruled. 

‘‘A. We have regulations in printed form, 
but we also have practice that has grown up 
that is not in printed form. 

‘‘. And the practice as to the granting of 
insurance, is it or is it not almost entirely just 
a practice that has been built up and of which 
no printed regulations have been promulgated ?”’ 


[24] 


Mr. Hoffman: I can’t see any materiality as to 
that, whether it has grown, or hke Topsvy—— 
The Court: Overruled. 
Mr. Dillon (Continuing reading of deposition) : 
‘A, he only regulation is the one that de- 
fines good health—I forget the number of that 
—but the practice has been to follow the 
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authority in the law for the granting of in- 
surance; and good health has been used to mean 
in the Bureau exactly what it says, that a man 
has no illness or disabilities.”’ 


Mr. Hoffman: I object to that on a number of 
grounds. First, it is not in response to the question. 
Secondly, it is an invasion of the province of the 
Court; in other words, the witness 1s invading the 
province of the Court in instructing the Jury and 
the province of the jury in determining the ultimate 
facet in this ease. Futhermore, there is no showing 
that their definition, as argued this morning, as to 
what good health is, is binding on Mrs. Kelley, the 
surviving beneficiary, or on the insured; and for 
those reasons I move to strike from the answer, 
‘fand good health has been used to mean in the 
Bureau exactly what it says, that a man has no 
illness or disabilities ;’’ on the further grounds that 
that is a conelusion of law by the witness. What 
is good health is something for your Honor to in- 
struct the jury in this case and not for the witness, 
Mr. Posey. 

The Court: IJ think this ean be taken into con- 
sidera- [25] tion by the Jurv. He hasn’t attempted 
to pass on the ultimate question that this applicant 
was not in good health. He has given here a defini- 
tion. I am inclined to say that that ean be taken 
into consideration by the jury with whatever other in- 
structions the Court feels the Jury should be given 
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in defining good health. I believe you stated to the 
Court this morning the definition of good health. 
It would be necessary for the Court to instruct the 
jury on that question. 

Myr. Hoffman: Then if your Honor would instruct 
the jury, and your instruction would be different 
from Mr. Posey’s idea, I assume that the jury 
would feel it was bound to follow the Court’s defini- 
tion and not Mr. Posey’s definition. 

The Court: The jury have already stated that 
they would all follow the instructions given by the 
Court. 

Mr. Dillon: The instruction submitted is practi- 
cally in the same language, incidentally. 

(Continuing reading of deposition.) 

‘Q. Then, the practice is that if a man has 
any illness or disability, no insurance may be 
granted to him, under Section 310.”’ 


Mr. Hoffman: That is objected to on the same 
grounds; on the further ground that whatever the 
practice is, is immaterial and not binding on the 
insured or beneficiary, unless it can be shown that 
they knew about it. [26] 

The Court: I think it is a self-serving declara- 
tion because the jury will be instructed that if they 
find that this man was not in good health, he was 
not entitled to the insurance. 

Mr. Hoffman: One more thing: Not only that 
he was not in good health, but he knew it, because 
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the test is not whether he was in good health, be- 
cause the incontestability clause after six months 
says that only because of non-payment of premiums 
or fraud 
The Court: The defense here is fraud, of course. 
Mr. Hoffman: Therefore, it wouldn’t make any 
difference how sick he was, in fact, when he made 
out the application. The sole issue is, Did he make 
a fraudulent statement, to-wit, did he know that 
he was sick, and not, Was he sick? 
Mr. Dillon: That isn’t a correct statement of the 
law, but that will come up when the instructions 


are given. 
The Court: Overruled. 
Mr. Dillon (Continuing reading of deposition) : 
‘A, There is no authority for granting the 
insurance, and any that is granted would be 
purely an error.” 


Mr. Hoffman (Continuing reading of deposition 
of Richard B. Posey, 


Cross Examination. ) 

% % * 

“Q@. Myr Posey, a man’s condition at the 
time of making application for insurance is the 
criterion which determines whether or not it 
shall be granted to him, isn’t it? [27] 

‘A, I think the eriterion is the condition 
the man is in when he applies, but in determin- 
ing that condition it 1s a well known practice 
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among the medical folks generally that the his- 
tory of the man’s life and what illnesses he has 
had plays a large part in determining that 
present condition.”’ 


Mr. Hoffman: I move to strike the portion about 
that it is a well known practice among medical 
folks generally. This witness has not shown, among 
all of his brilliant attainments, that he is a doctor 
and has any knowledge as to what the practice is 
among medical folks, even though, your Honor, he 
does advise the Marine Corps. 

The Court: Motion granted. 

Mr. Hoffman (Continuing reading of deposition) : 

‘Q. Did you ever personally approve an 
application for reinstatement of insurance? 

A. I don’t believe I have, but I have been 
consulted on various times about the forms 
and what they should require and as to whether 
they ought to go into substandard business and 
take some of these folks, and we have discussed 
all of those things. Both of those doctors were 
ealling on me for information.”’ 


Mr. Hoffman: Now, your Honor, I move to 
strike everything as not responsive, other than the 
words, ‘‘I don’t believe I have.’’ What he has been 
consulted about forms is not responsive to the ques- 
tion as to whether or not he ever approved an 
appheation for reinstatement of imsurance. He [28] 
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says he didn’t. The rest of it is a voluntary state- 
ment of the witness. 

The Court: It seems to me that is rather friv- 
olous, but I will sustain the objection, or grant the 
motion. 

Mr. Hoffman: (Continuing reading of deposition) 

Mr. Dillon (Continuing reading of deposition of 
Richard Bb. Posey, 


Redirect Examination) : 

“Q. Just one more question, Mr. Posey. 
Under the practice of the Veterans’ Adminis- 
tration, had this insured at the time of his 
application stated that he was suffering from 
aortitis or had been suffering from aortitis and 
had in October, 1931, had a positive Wasser- 
man, even with the examination of Dr, Lenker 
showing him to be a good risk and in good 
health at the time of his examination, could this 
insurance have been granted under the prac- 
tice and procedure of the Veterans’ Adminis- 
tration without further inquiry to determine 
his true condition ?”’ 


Mr. Hoffman: Objected to, your Honor, on the 
ground that no proper foundation has been laid; 
calling for the conclusion of the witness; no show- 
ing that this man-—the fact is that a little earlier 
in this deposition, if your Honor will remember, 
when ] was reading the cross, they asked him, ‘‘ Did 
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you ever approve an application for insurance?”’ 
He said, ‘‘No, I never did.’’ How does he know, 
therefore, whether or not a person that approves 
applications for insurance would do it? It is specu- 
lative. [29] 

Mr. Dillon: He is testifying merely as to the 
practices and procedures of the Veterans’ Admin- 
istration. 

Mr. Hoffman: I submit, your Honor, he doesn’t 
say he knows anything in that regard. He says he 
didn't pass on applications for insurance. It is just 
speculating, your Honor, as to what somebody else 
would or wouldn't do. 

The Court: I think it is the question the jury 
will have to determine for us. I will sustain the 
objection. 

My. Hoffman (Continuing reading of deposition, 
recross examination) : 

%* ¥* * 

Mr. Hoffman: Attached to the deposition is the 
printed regulation, your Honor, the definition of 
good health, Section 3155: ‘‘The words ‘good 
health’ when used in connection with insuranece’’— 
I might say, your Honor, we are merely offering 
this for the limited purpose of showing that it 
wasn’t adopted until May 17, 1934, and the insur- 
ance was granted in 1932, not for the purpose of 
showing that that was a valid or binding definition. 

Mr. Dillon: That wasn’t what it was introduced 
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for. Your counsel asked him to get it. He said he 
would get it and attach it to the deposition, that it 
would be made a part thereof. 

Mr. Hoffman: Let’s go back, then. I asked him, 
Was there any regulation in effect on April 2, 1982, 
when application for insurance was made, defining 
good health? He [30] said he didn’t know. Then he 
said he would produce the regulation that there 
was. Here it is: (reading ‘‘definition of good 
health’’ attached to deposition of Richard B. 
Posey.) 

Mr. Hoffman: Now, your Honor, I move to 
strike the testimony of the witness Posey relating 
to the regulations as to good health for the reason 
that his own testimony shows that the only regula- 
tion that there was, was adopted subsequent to the 
issuance of the policy of insurance. 

Myr. Dillon: It doesn’t make any difference to me 
which way you rule, your Honor. 

The Court: The Court will take care of that 
definition. 

Mr. Hoffman: His testimony throughout the dep- 
osition was that, yes, they had a regulation, and 
this was it. Then he shows that it wasn’t adopted 
until subsequent to the time that this particular 
insurance policy was issued. Therefore, we submit 
that whatever was done after the policy was issued 
certainly is immaterial in this ease. 

The Court: Motion granted. 
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Mr. Dillon: Mark this for identification. 
The Clerk: Defendant’s Exhibit H. for identifi- 
cation. 
(The document referred to was marked De- 
fendant’s Exhibit H for identification.) 


Mr. Dillon: Government offers in evidence De- 
fendant’s Exhibit H. [31] 

Mr. Hoffman: I don’t see any original, your 
Honor. I will have to object on the ground that no 
proper foundation has been laid. 

Mr. Dillon: Will it be necessary for me to take 
the stand and say that this has been taken from the 
records of the Veterans’ Administration ? 

Mr. Hoffman: Certainly the carbon comes from 
the records of the Veterans’ Administration, but 
there would have to be some showing that the orig- 
inal was mailed. It comes out of the Los Angeles 
office here. I have no copy of it. I have no way of 
knowing that it was mailed. Mr. Kelley is dead. 
We can’t ask him. I submit, your Honor, that the 
mere fact that the Government has carbons doesn’t 
lay any foundation that the original was, in fact, 
mailed. If it wasn’t mailed, it wouldn’t be binding 
on the insured or his beneficiary. 

Mr. Dillon: I will withdraw it temporarily. 

The Court: Gentlemen, we will take our after- 
noon recess, 15 minutes. 

(At this point a short recess was taken, after 
which proceedings were resumed, as follows:) 


Mr. Dillon: Call Dr. Burstein. [82] 
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called as a witness on behalf of the Government, 
having been first duly sworn, was examined and 
testified as follows: 

The Clerk: State your name, please. 

The Witness: Louis L. Burstein, B-u-r-s-t-e-i-n. 

Mr. Hoffman: We admit the doctor’s qualifica- 
tions, admit that he is a medical examiner for the 
Veterans’ Administration and its predecessor, and 
has been for many years. 

The Court: And licensed to practice. 

Mr. Hoffman: Yes, we admit all of his qualifi- 
cations. 
' Mr. Dillon: At this time Government offers im 
evidence Defendant’s Exhibit G. 


DEE ENDANI?S TCE isi? -G, 
Kixam. in complance with 
Form 2507 dated 9-23-31 
M.2-MS.-18 
Disability Compensation 


REPORT OF PHYSICAL EXAMINATION 
C-No. 17835258 

1. Claimant’s name—Kelley Thomas Joseph 
Address—1172 Western Ave., San Bernardino, 
Calif. 

2. isxanniied 
10/28/31 

3. wAWge—39 


Los Angeles, Cal.  10/28/31- 
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4, Color—W 
5. If examination was made in a hospital, fill in 
the following: 
Date of admission............... REASON 8a. ccceeseseee 
Date of Dischargee................ REASON 3 .eeseeeneeee 


6. Rank and organization—Cpl. M.G. Bn. Un- 
assigned. 
7. Date of induction—9-19-17 of discharge from 
service—1-16-19 (Marital status—check) 
8. Brief outline of claimant’s disability since 
service: 
‘Railroad brakeman before the war. Rail- 
road fireman ever since the war. Am with the 
Union Pacific as a fireman on oil burners.’’ 


9. Present complaint (subjective symptoms, not 
diagnosis) : 
‘*Backaches. Vision poor.’’ 


10. Physical examination (claimant must be 
stripped) : 

Temperature—X, pulse—84, time of day— 

1:10 p. m., blood pressure—100 (Systolic) 80 
(Diastolic) ; height—61 inches (With shoes) ; 
weight—119 (Without coat); standard weight 
before onset of present illness—118; highest 
weight over the past year—123; lowest weight 
over the past vear—118. Did you weigh the 
claimant ?—Yes. Sputum (tub. bac.) 
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(Every case, if deemed necessary, should have a 
sputum examination, certified by the examining 
physician. ) 


Vision (Snellen chart): 


Uncorrected R- /20 L- /20 
Corrected by glasses R- /20 L- /20 
Hearing (spoken voice) R- /20 L- /20 


Physical examination continued (nose and throat, 
sinuses; heart (see Marginal Note 1); eastro-intes- 
tinal; surgical; orthopedic, ete.) : 

General Appearance: We have here a small 
sized, well developed and well nourished man, 
with brown hair and blue eyes and with skin, 
sclera and mucosa clear. 

Teeth: In apparently fair condition and 
adequate repair. 

Sealp: Ears, Nose & Throat: Negative. 

Eyes: Vide special report. 

Adenopathy: None. 

Reflexes: Normal. 

Hernia, Hemorrhoids, Varicosities, Fistulae: 


None. 

Torso, Head, Neck, Abdomen, Genitaha: 
Negative. 

Cardiovascular System: Blood pressure 


100/80. Pulse pressure 20. Pulse seated 84; 
standing 96; after fifty hops, 120; in two min- 
utes’ recumbency 84. Pulse is very small and 
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soft, almost imperceptible and diffused, of poor 
volume and quality but rhythmic. Exercise is 
attended by slight dyspnea and marked neck 
pulsation, with no attendant cyanosis, pallor or 
allorhythmia. 

Inspection & Palpation: Apex is palpated in 
the oth interspace with ACD within normal 
limits. Impulse is rather weak with moderate 
precordial diffusion; no thrills. 

Auscultation reveals nothing of note until in 
dorso-recumbency, following provocative exer- 
tion, there is elicited a distant but definite low- 
pitched, systolic blow, gently diffused over the 
entire aortic area, without PMI, and with all 
other sounds clear. This phenomena subsides in 
all other postures and throughout all other pro- 
cedures. Cardiac tolerance is good. 

Respiratory Tract: Chest is well formed, of 
free and symmetrical excursion aid unimpaired 
resonance; no rales. 

Gastro-Intestinal Tract: Negative. 

Genito-Urinary System: Venereal history 
denied. No apparent gross pathology. 

Urinalysis: Report attached. 

(Blood) Wasserman: Report attached. 

Extremities, Back & Joints: Special ortho- 
pedic repoit follows: 

‘*No evidence of deformity or disability. 
No edema.”’ 
JOHN CARLING, M.D. 
Orthopedic Surgeon. 
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Kyes: 
“*Wision, R. 20/20; L. 20/25 Corrected 
to 20/20 L. 20/20. No pathology.”’ 
D. C. MeCULLOCH. 


X-ray examination (give date, place, authorship, 
interpretation) : 

Laboratory findings (may be copied from original 
laboratory report) : 


Laboratory Repoit 
U.S. Veterans’ Bureau 
Los Angeles, Calif. 
Dr. Burstein C#1783-258 
Name—Kelley, Thos. J. Date—10-30-31 


Wassermann Report 
Cholesterin Antigen 
Water Bath—Positive 
L. GILMORE 
Serologist 


Examination of Lungs 


Shape of chest , mobility 
Palpation : 
Percussion—Right lung: 
Left lung: 
Auscultation (during normal inspiration following 
expiratory cough; state quality and location of 
rales) : 
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Right lung: 

Left lung: 

Summary of lung findings (indicate areas of in- 
filtration, consolidation, ete., by lobes; add tuber- 
culous complications) : 

Pulmonary diagnosis— 

General diagnosis (based on entire physical con- 
dition: 

(a) Aortitis, chronic, mild, with good ear- 
ciac tolerance. 


Is claimant bedridden ?—No Is he confined to 
his bed No because of pulmonary condition 2.............. 
or because of other disability ? 

Is claimant able to travel ?—Yes 

Do you advise observation to determine diagno- 
sis ?—No 

Will claimant accept hospital care ?—Yes 

Is an attendant necessary for travel ?—No 

Did you examine the claimant yourself ?—Yes 

Name of Examiner—Louis L. Burstein, M.D. 

Title—Attending Specialist (Cardiologist) 

Address of Examiner—USVB Los Angeles, Cali- 
fornia. 

(Each examiner will sign his name, and date, im- 
mediately following his findings, in a composite 
repo1t of examination.) 

Statement by Claimant—My answers to Ques- 
tion 9 have been read to me* and I hereby certify 
that the complaints therein recorded are all that I 
am suffering from to my knowledge. 
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(*The examining physician will read complaints 
noted in answer to Question 9 before the claimant’s 
signature is affixed.) 

Signed THOMAS J. KELLEY. 
(Signature of claimant) 


D. C. MeCULLOCH, M.D. 

Attending Specialist (ENT) 
JOHN CARLING, M.D. 

Attending Specialist (Orthopedic) 


[Endorsed]: Deft. Ex. G. iden. Filed 5/27, 1941. 
By Cross, Deputy Clerk. (Later ito evidence.) 


Mr. Hoffman: If I might ask a question of the 
doctor about this exhibit before it is admitted. 
The Court: Yes, you may. 


Examination 
By Mr. Hoffman: 

Q. I show you, Doctor, Defendant’s Exhibit G 
for identification, Examination made October 28, 
1931, and call your attention to the form and the 
words ‘‘disability compensation.’? I ask you to look 
at that document and tell me if you know the pur- 
pose for which the examiation was made. 

Mr. Dillon: That doesn’t go to the introduction. 

The Court: J suppose, Mr. Dillon, it is merely 
prelim- [383] inary. 
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Mr. Dillon: It would be all right on cross-exami- 
nation, but it has nothing to do with whether this 
ean be introduced in evidence or not. 

Mr. Hoffman: I think it is important, your 
Honor. I ean’t make my objection 

Mr. Dillon: Very well, I will withdraw the 
objection. 

The Court: Proceed. 

The Witness: The examination was for the pur- 
pose of establishing the presence of disability in the 
applicant for the purposes of compensation or 
pension. 


By Mr. Hoffman: 

Q. It was not made for purposes of treatment; 
I mean, that was a routine examiation to deter- 
mine the question of whether or not he was entitled 
to compensation or pension ? 

A. That is right. 

Q. And you did not, as I understand it, advise 
the applicant as to the result of your findings? 

A. No; I had no authority to do anything like 
that. 

Mr. Hoffman: Then we object to the introduc- 
tiun of the document on the grounds, your Honor, 
it would be wholly immaterial either as to what. the 
doctor found, because whatever he found, it couldn’t 
be the basis for fraud unless the knowledge was 
communicated to the insured. The claim here is that 
he fraudulently stated that he was in good health, 
and the doctor didn’t tell him he wasn’t in [34] 


vs. Rosetta Alice Kelley 117 


(Testimony of Dr. Louis J. Burstein.) 

good health; then whatever the doctor found would 
be wholly immaterial; secondly, on the ground that 
whatever examinations might have been made for 
purposes other than insurance, under the cases that 
are cited in proposed instruction No. 8 would be 
immaterial; and on the additional grounds, your 
Honor, the principal ground was the one I first 
stated, that since the doctor says it was for a pur- 
pose other than imsurance, and also that he didn’t 
communicate the findings to the insured. 

The Court: He didn’t say ‘‘other than insur- 
ance.’’ He said, ‘‘for insurance.’’ 

Mr. Hoffman: No, your Honor. He said it was 
for compensation and pension, not for insurance. 
This man hadn't applied for any insurance when 
this examination was made. 

Mr. Dillon: It was made to discover whether or 
not he had any disability. 

(Argument ) 


Mr. Dillon: The reason for the introduction of 
this examination 1s to show this man did have these 
disabilities; further, to show through this doctor 
that he was advised of them, knew he did have 
them. First we have gut to establish that he did 
have them before we can establish that he was 
advised of them. 

Mr. Hoffman: TI understood the doctor to just 
testify that he didn’t advise the Plaintiff 25] 

My. Dillon: He did not; that is agreed. 


118 Umted States of America 


(Testimony of Dr. Louis J. Burstein.) 

Mr. Hoffman: —that is, the insured, as to the 
result of the examination; that he had no authority 
to do it, and he didn’t do it. 

Mr. Dillon: That is correct. 

My. Hoffman: What materiality has a medical 
report when the issues in this case are not, did he 
or didn’t he have certain disabilities, but did he 
know that he had them. 

Mr. Dillon: First we have got to establish that 
he had them before he could know he had them. 

The Court: I will permit you to renew your 
objection later, Mr. Hoffman, and also move to 
strike, in view of the statements Government has 
made. 

Direct Examination 
By My. Dillon: 

Q. I hand you Defendant’s Exhibit 5, Doctor; 
calling your attention to the last page there, I will 
ask you if that is your signature attached thereto. 

A. Yes, sir. 

Q. Do you have any independent recollection of 
an examination made of Thomas Joseph Kelley at 
Los Angeles on October 28, 1931? 

A. Independent recollection ? 


Q. Yes. 
A. You mean aside from the records? [36] 
Q. Yes. A. I have not. 


Q. Then, Doctor, using Defendant's Exhibit G 
to refresh your recollection, will you state 


vs. Rosetta Alice Kelley 119 


(Testimony of Dr, Louis J. Burstein.) 

Mr. Hoffman: Pardon me. Before it is shown 
to the witness, I would like to examine the witness 
as to whether or not looking at it would refresh his 
recollection or whether it wouldn’t. In other words, 
it may be that the doctor would say, ‘‘I could look 
at it for a couple of weeks; J still wouldn't remem- 
ber this man; but what I put down in that report 
is what I found at the time.’’ But I maintain that 
report is the best evidence. If the witness can’t 
testify that by looking at it, that would then re- 
fresh his recollection so that he could then testify 
regarding this particular examination, he couldn’t 
refer to the exhibit. Subject to my objection, which 
your Honor was kind enough to allow me, reading 
it into evidence, I maintain this witness can't tes- 
tify as to its contents because the report itself is 
the best evidence. 

The Court: That is correct, as far as you go. 
Of course, the witness testified that without it he 
has no independent knowledge. Now, refreshing his 
memory with the name and what is written upon it, 
probably some of it in his own hand, then he would 
probably be able to recall some of the circumstances, 
which is very usual of a witness. I don’t know. If 
he does, then, of course, it is perfectly [87] proper. 

Mr. Hoffman: Doctor, if you looked at that re- 
port, would that recall to you the examination that 
you made of this man? 

The Witness: No, sir. 
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Mr. Hoffman: I object to the use of the docu- 
ment. 
(Argument) 


The Court: Proceed, counsel. 


By Mr. Dillon: 

Q. At that time what physical examination did 
you make of Thomas J. Kelley, and what was your 
diagnosis ? 

A. This was a complete examination made by a 
board of three doctors of which I was chairman. 

Q. What was the diagnosis, Doctor? 

A. The diagnosis at that time was chronic mild 
aortitis with good cardiac tolerance. 

Q. Now will you explain what ‘‘aortitis’’ means? 

Mr. Hoffman: Pardon me, your Honor. May it 
be understood that my objection is to the introduc- 
tion of the document, and any objection I have to 
the reading of it on the grounds that it is im- 
material will also be reserved. 

The Court: I think you better make your ob- 
jections to specific questions because certainly a 
medical term can be explained by a witness, because 
neither the jury and certainly the Court is unable 
to tell what these medical terms are. [38] 

Mr. Hoffman: Or counsel, talking for myself. 
My objection was to the question just before this 
one, ‘‘Now, Doctor, what is the diagnosis.’* I just 
want my objection to that reserved. There is no 
objection to this next question. 
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The Court: All right. 


By Mr. Dillon: 

Q. Will you explain that diagnosis, Doctor? 

A. The word ‘‘aortitis’? is simply an inflamma- 
tion of the aorta. The aorta is the large blood vessel 
leading out of the heart, the initial stage of the 
distribution of the blood all through the body. That 
is the large vessel. When this vessel becomes in- 
volved in an inflammation, we take the term from 
the name of the vessel itself and we eall it an 
aortitis, the same as appendicitis; appendicitis 1s 
named after the appendix; so aortitis would be an 
inflammation of this great vessel, the aorta. 

Q. When a diagnosis of aortitis is made, is that 
suggestive to an expert hke yourself who made the 
examination of a concomitant condition of some 
character? ae Yes. 

Q. Of what condition is that usually indicative ? 

A. The word ‘‘usually,’’ I can’t use the word 
‘“usually’’ there; but with a diagnosis of that kind 
we always call for a blood test for evidence of 
syphilis. 

Q. Was a blood test called for in this case? 

A. A blood test was called for. [89] 

Q. Did you receive a report of that blood test ? 

a, Yes sir. 

Q. What did that blood test show ? 

Mr. Hoffman: Same objection. I understand the 
same ruling. 
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The Witness: It came back positive from the 
laboratory. I don’t know the exact proportion just 
offhand, but it fits in with the diagnosis of aortitis. 


By Mr. Dillon: 

Q. Doctor, basing your answer on your experi- 
ence as an expert, from the examination you have 
before you in 1931, I ask you if the evidence in this 
case shows that Thomas J. Kelley died on August 
10, 1935; that the principal cause of his death was 
aneurism of the aortic arch, luetic, with compression 
of trachea, would or would not, in your opinion, 
that be a progression from the condition you found 
in 1931? 

Mr. Hoffman: Object to that on a number of 
erounds; 1, it is assuming a fact not in evidence; 
secondly, that it is immaterial in this case what this 
man died of, or whether his condition progressed 
or didn’t progress subsequent to the time of the 
appleation for msurance. Now, the question isn’t, 
Did he or didn’t he die of this disease; the question 
is, Did he know of it and was it of sufficient 
severity to interfere with his occupation and ability 
to follow an occupation at the time he made the 
application, not what happened afterward. [40] 

Mr. Dillon: Ability to follow an occupation has 
nothing to do with the case. The effect of this is 
to show the materiality of the misrepresentation ; 
that it was of such serious significance that it de- 
veloped into his death. There couldn’t be anything 
more material that I could see. 
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The Court: Objection overruled. Give your an- 
swer, Doctor, please. 

The Witness: Will you repeat the question? 

(The question referred to was read by the 
reporter, as follows: 

‘*. Doctor, basing your answer on your ex- 
perience as an expert, from the examination you 
have before you in 1931, I ask you if the evi- 
dence in this case shows that Thomas J. Kelley 
died on August 10, 1935; that the principal 
cause of his death was aneurism of the aortic 
arch, luetic, with compression of trachea, would 
or would not, in your opinion, that be a progres- 
sion from the condition you found in 1931?"’) 


The Witness: It would. 
Mr. Dillon: That is all; thank you. [41] 


Cross Examination 

By Mr. Hoffman: 

Q. Doctor, when you examined this man was he 
stripped ? 
A. All my patients are stripped. 
Q. Then this man would be stripped ? 
& Yes, sir. 
Q. Naked? 
A. Absolutely naked from head to foot. 
Mr. Hoffman: That is all. 
Mr. Dillon: That is all; thank you, Doctor. 


(Witness excused.) 
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called as a witness on behalf of the Government, 
having been first duly sworn, was examined and 
testified as follows: 

The Clerk: Your full name, please? 

The Witness: Mrs. Gladys H. Simpson, S-i-m-p- 
S-O-n. 

Direct Examination 
By Mr. Dillon: 

Q. Where were you employed in November, 
193i 7 

A. I was employed at the United States 
Veterans’ Administration Bureau at that time in 
Los Angeles. 

Q. What was your position and what were your 
duties there? 

A. I was an adjudication clerk in the Adjudica- 
tion [42] Division, and my work consisted of making 
awards of compensation and advising claimants as 
to the contents of same. 

Q. I hand you Defendant’s Exhibit H, and eall 
your attention to the printed letters at the right- 
hand corner, and ask you what they are. 

A. You are referring to the printing? 

Q. Yes. A. It says, “File GHS:”’ 

Q. Whose initials are ‘‘GHS’’? 

A. Thev are my initials. 

Q. And it was your custom, or was it not, at 
that time, to use a stamp to put those initials on 
those letters ? A. Yes. 
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Q. When those initials were put on that letter 
what did that indicate? 

A. That indieated that I had read the contents 
thereof and sent it to the file, this copy for our 
file, at that time. 

Q. From your own knowledge after that letter 
had been dictated and approved by you what was 
the custom as to its mailing? 

Mr. Hoffman: Object to a custom, your Honor. 
The question is whether this particular letter, if 
she knows, was mailed. 

The Court: Overruled. [43] 


By My. Dillon: 

@. Please state. 

A. I didn’t get the question. 

Q@. What was the custom then as to the mailing 
after you signed the letter; what did yon do with it? 

A. Well, I deposited the letter in the mail box 
there in the section—a mail box, I should say. 

Q. Then what was the custom, to your know- 
ledge, as to what happened to that letter in that 
basket ? 

A. Then it went to the mail section, of course. 

Q. Then when it got to the mail section what 
was done with it there? 

A. Well, they sent the letter out. 

Q. Put it into the mail, vou mean? 

A. Yes. 

Mr. Dillon: That is all; thank vou. 
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Cross Examination 

By Mr. Hoffman: 

Q. Did you sign the letter personally, Mrs. Simp- 
son, or did you just—— A. Apparently I did. 

Q. Mys. Simpson, will you show me where your 
initials are on this document, Exhibit F ? 

A. My initials aren’t there, but my file stamp 
is there. [44] 

Q. You have better eyesight than I have. Let 
me see if I can see it. Point it out to me. 

The Court: Point it out to counsel. 

The Witness: ‘‘File GHS.’’ (Indicating) 


By Mr. Hoffman: 

Q. Then you put that on there so that somebody 
in the bureau there would then have authority to 
file away the carbon; is that right? 

A. Yes; I did—I beg your pardon. I filed the 
carbon myself in the folder. 

Q. You don’t sign the letters, do you? 

A. Ihad authority at that time, yes. 

Q. Did you, do you remember ? 

A. Apparently I did. 

Mr. Hoffman: No further examination. 


(Witness excused.) [45] 
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ealled as a witness on behalf of the Government, 
having been first duly sworn, was examined and 
testified as follows: 

The Clerk: Your full name? 

The Witness: Richard P. Haskins, H-a-s-k-i-n-s. 


Direct Examination 
By My. Dillon: 
Mr. Haskins, where are you employed? 
Veterans’ Administration. 
What is your present position ? 
Chief of the Mail and Records Section. 
In November 1931 where were you employed ? 
Mail and Record Bureau. 


Crorore 


Do you have personal knowledge of the cus- 
tom, practice and usage of the Veterans’ Admini- 
stration mail room and facilities? A. Yes, sir. 

Q. In November 1931 when a letter had been 
dictated and signed, then placed in the box for 
outgoing mail, what happened to it then? 

A. Well, it was picked up by the messenger and 
delivered to the mail room where it was folded and 
put in an envelope and mailed out. 

Mr. Dillon: That is all; thank you. 

Mr. Hoffman: No cross examination. 


(Witness excused.) [46] 
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Mr. Dillon: Government now offers in evidence 
Government’s Exhibit marked for identification H. 
Mr. Hoffman: To which we object, your Honor. 
No notice to produce has ever been served on the 
Plaintiff. 
(Argument) 
The Court: Objection overruled. It will be ad- 
mitted in evidence. 
The Clerk: Defendant’s Exhibit H. 
(The document referred to was received in 
evidence and marked Government’s Exhibit H.) 


DEFENDANT'S EXHIBIT H 


File 
11-18 
Nov. 17, 1931. 
AC.4/AS8.9 

Mr. Thomas Joseph Kelley, 
1172 Western Ave., C-1 783 258 
San Bernardino, California. 
Dear Sir: 


Your claim for disability allowance under Section 
200, World Wax Veterans Act, 1924, as amended, 
has been considered by the Rating Board of this 
office. 

Your disability, aortitis, chronic, mild, is rated 
less than permanent partial 25%. In order to be 
eligible for disability allowance, a rating of perma- 
nent partial 25% or more is necessary. Your claim 
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for disability allowance, accordingly has been dis- 
allowed. 

Your claim for disability compensation was also 
considered under date of November 15, 1931, and 
it is the decision of the Board that your disability, 
aortitis, chronic, was not incurred in or aggravated 
by your service. A compensable disability must have 
been ineurred in or aggravated by service and exist 
to a degree of ten percent or more. It was, there- 
fore, necessary to disallow your claim for disability 
compensation. 

By direction, 
R. B. LEACH, 
Regional Adjudication Officer, 
Los Angeles, California. 


[Endorsed]: Deft. Exhibit No. H. ident. Filed 
5/27, 1941. By Cross, Deputy Clerk. (later in evi- 
dence. ) 


Mr. Dillon: At this time ] will read Defendant’s 
Exhibit H, your Honor. 
(Reading exhibit) 
Government rests, your Honor. 
The Court: How much time do you want to 
argue ? 
Mr. Hoffman: We have some rebuttal. [47] 
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ROSETTA ALICE KELLEY 


the plaintiff herein called as a witness on her own 
behalf, in rebuttal, being first duly sworn, was ex- 
amined and testified as follows: 

The Clerk: Your full name, please. 

The Witness: Rosetta Alice Kelley. 


Direct Examination 
By Mr. Hoffman: 

Q. Mrs. Kelley, you are the plaintiff in this case? 

A. JI am. 

Q. And Thomas Joseph Kelley was your hus- 
band during his lifetime? A. Yes, sir. 
When did you first meet Mr. Kelley? 

I met him in 1921. 

When were you and Mr. Kelley married? 
1922. 

Where ? A. In San Bernardino. 

Did you live there after that ? 

We lived there ever since. 

When did Mr. Kelley go up to the Presidio 
at San Francisco in connection with his duties as 
a Reserve Officer ? 

A. Well, he went up about once every year. 

Q. Did he go up in 1934? A. Yes, sir. [48] 

Q. And between the time that you first met Mr. 
Kelley and the early part of 1934 what was his 
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occupation ? 
A. He was a locomotive fireman for the Union 
Pacific Railroad. 
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Q. Did he work for the railroad during all that 
time as a locomotive fireman ? Ae Wes, sit. 

Q. And how often did he work, how many days 
a week? 

A. He was subject to call 24 hours. He was on 
the helpers service. 

Q. How many days a week did he actually work 
on an average ? 

A. He had to work eight hours a day anyway. 

Q. Every day? 

A. Yes, sir, on to 16 hours. 

Q. Sometimes he worked 16 hours? 

A. Yes, sir. 

Q. Was that true in the year 1930? 

A. Yes, sir. 

Q. And 1931? A. Yes, sir. 

Q. 19327 

A. Well, no; he worked from 8 to 12 hours a 
day in 1932. 

Mr. Dillon: That is immaterial. The man’s work 
record is not in issue. [49] 

Mr. Hoffman: We maintain, your Honor, that a 
man working 16 hours a day is certainly not telling 
a lie when he says he is in good health. 

Mr. Dillon: That isn’t the test, your Honor. A 
man with great disability can work under unusual 
circumstances and very often does. 

The Court: It would be just a circumstance. 
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By Mr. Hoffman: 

Q. Mrs. Kelley, during this time was Mr. Kelley 
away from home on account of illness, that is, be- 
fore the early part of 1934 when he went to the 
Presidio the last time? 

A. He never was home sick until the last time 
he took sick. 

Q. That was on his return from the Presidio, 
California ? 

A. Yes, sir; he took sick up there. 

Q. Did he ever complain to you about any illness 
or disease or disability ? 

Mr. Dillon: I object, your Honor, hearsay. 

The Court: Yes. 

Mr. Hoffman: We don’t expect to prove what he 
said; just the fact as to whether he did or didn’t 
complain would go to show whether or not he 
consciously made any misrepresentations. 

The Court: Objection of the Government sus- 
tained. [50] 


By Mr. Hoffman: 

Q. Do you know whether or not at any time 
before 1934 when he returned from the Presidio 
he had consulted a physician ? 

Mr. Dillon: Of your own knowledge. 

The Witness: No, I don’t. 


By Mr. Hoffman: 
Q. Did any doctor bills come to the house? 
Mr. Dillon: That is objected to as immaterial. 
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The Witness: The company doctor always had 
him come every so often to be examined by the 
company; every two years they had to take an 
examination. That is all I know of. 


By Mr. Hoffman: 

Q. The only doctors he ever saw o1 consulted 
were the physical examinations that were made in 
connection with his work for the Union Pacific? 

A. Yes, sir. 

Mr. Dillon: I object, your Honor. That is just 
hearsay on her part. 

Myr. Hoffman: If she knows. 

Mr. Dillon: She just said now that she didn’t. 

The Court: You said you didn’t? 

The Witness: No, I didn’t. 

The Court: It may go out. 

Mr. Hoffman: You may cross examine. [51] 


Cross Examination 
By My. Dillon: 
Q. Do you know of your own knowledge that, as 
a matter of fact he had considerable treatment for 


his back ? A. No, I don’t know. 
Q. You don’t know that he went to any osteo- 
path? Ee No dedont. 


Q. Do you know Dr. King? 

A. I know of him, yes, six. 

Q. You don’t know of your own knowledge that 
he gave treatments to your deceased husband ? 

ive Noy Gon t. 
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Q. Did you know Dr. Lenker? A. Yes, sir. 

Q. Do you know of your own knowledge whether 
or not he consulted Dr. Lenker? 

A. He was the company’s doctor. 

Q. Do you know of your own knowledge whether 
Dr. Lenker is alive or not? A. He is dead. 

Mr. Dillon: That is all. 

Mr. Hoffman: That is all, Mrs. Kelley. 

The Court: Mrs. Kelley, your husband died on 
August 10, 1935? 

The Witness: Yes, sir. 

The Court: How long was he ill before that? 

[52] 

The Witness: Well, he went up to the Reserve 
Officers Training in February 1934, and he took 
a heavy cold and took down with pneumonia after 
he got up there. He was up there for six weeks, 
seven weeks. 

The Conrt: He went up there in February, ’34? 

The Witness: Yes, sir. 

The Court: He remained up there for seven 
weeks ? 

The Witness: Yes, sir. 

The Court: Then he returned some time in 
April? 

The Witness: In April or May, somewhere 
around in there. 

The Court: To San Bernardino? 

The Witness: Yes, sir; he came home. I had to 
help him into the car. I went up and met him at 
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the station. I had to help him in the ear. Then he 
went to the hospital there in San Bernardino and 
was there for six weeks with pneumonia. 

The Court: He died in the hospital ? 

The Witness: Sawtelle, yes, sir. 

The Court: Sawtelle? 

ie Vwrutess: “Yes, sir: 

The Court: That is here, is it? 

The Witness: Yes, West Los Angeles. 

The Court: That is all. 

Mr. Hoffman: We have no further testimony 
right now. [53] 

The Court: In view of the fact that we can 
conclude this case tomorrow, get the arguments in 
in the morning, and the jury will be able to re- 
ceive the ease in the afternoon, gentlemen, we will 
now take an adjournment until 10:00 o’clock to- 
morrow morning. 

(Whereupon, an adjournment was taken at 
4:15 o’clock p. m. to Wednesday, May 28, 1941 
at 10:00 o’clock a.m.) [54] 


Los Angeles, California 
Wednesday, May 28, 1941 10:00 O’elock A. M. 
The Court: Gentlemen, will you stipulate the 
jury are all present? 
Mr. Hoffman: Yes, I will so stipulate, and thev 
have been present at all stages of the proceeding. 
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So stipulated, Mr. Dillon ? 
Mr. Dillon: Yes. 
Mr. Hoffman: Call Dr. Chapman. 


DR. JAMES L. CHAPMAN 


called as a witness on behalf of the Plaintiff, in 
rebuttal, having been first duly sworn, was examined 
and testified as follows: 

The Clerk: Your full name, Doctor? 

The Witness: James L. Chapman. 


Direct Examination 
By Mr. Hoffman: 

Q. What is your profession or occupation, 
Doctor? A. Physician and surgeon. 

Q. What schools did you attend? 

A. University of California at Berkeley and the 
University of Southern California in Los Angeles. 

Q. And vou are regularly admitted to practice 
medicine [55] in the State of California ? 

wa, IL Buea. 

Q. Do you have any occupation or duties in 
connection with any insurance company ? 

A. I have. 

Q. What are they? 

A. I am examiner for life insurance for five 
different companies, for one of which I am chief 
medical examiner. 

Q. Besides that do you have a general practice, 
Doctor? A. I do. 
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Q. Do you hold a commission in the armed forees 
of the United States in the Medical Corps Reserves? 

A. Ido. 

Q. Now, Doctor, I show you Defendant’s Ix- 
hibit G, a medical report made October 28, 1981, 
and ask you to look at the same, with the exception 
of the diagnosis which is on the back page. Will 
you just read this report other than the last page 
thereof ? 

Now, Doctor, is there anything in that report 
that indicates, taking the report as a whole—would 
you say that the person examined, Thomas Joseph 
Kelley, suffered from any diseases or disability at 
that time which were of sufficient severity as would 
call itself to his attention; in other words, of such 
severity that he would be cognizant and know that 
he had it, any disability? [56] 

Mr. Dillon: Objected to, your Honor. It would 
be speculating on the part of the witness. He is 
no position to determine what Myr. Kelley would 
have thought. 

The Court: In that form I will have to sustain 
the objection. He wouldn’t know, counsel, what 
would be in the man’s mind. 

Mr. Hoffman: I didn’t mean that, your Honor. 

Q. Is there any disability or disease that is 
shown in the report, assuming the facts set forth 
there are true, of such severity, or of sufficient 
severity so that the patient would be cognizant of 
the disability ? 
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Mr. Hoffman: The doctor can—for example, 
there is the report as to the condition of his heart. 
Let’s say that the doctor’s opinion was that the 
heart condition wasn’t sufficiently severe that it 
would be noticeable by the man himself. I am not 
talking about any person. 

Mr. Dillon: Is this a question or argument? 

The Court: I think counsel is trying to sustain 
his position on his question, isn’t that so? 

Mr. Hoffman: Yes. 

The Court: I believe Government’s objection, 
counsel, is good. I think the doctor can testify as 
to his condition and the aggravation of it, if any. 
I think it would have to be a matter for the jury 
to determine from his professional knowledge and 
as an expert, the ultimate facet which you have just 
indicated. If you will proceed along that line. [57] 


By Mr. Hoffman: 

Q. Is there anything in that report, Doctor, that 
indicates that his vision was poor at the time of the 
examination 2 

A. The report states it was normal. 

Mr. Dillon: I would like that premise, in the 
doctor’s opinion. 

Mr. Hoffman: Everything he says is in the doc- 
tor’s optnion. He has never seen Mr. Kelley or 
examined him. I am asking for opinion evidence. 

The Court: It will be so understood. 
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By Mr. Hoffman: 

Q. Is there anything in that report that in- 
dicates that he at that time suffered from any con- 
dition that would cause a backache ? 

Mr. Dillon: I object, your Honor. As pointed 
out yesterday, the report speaks for itself. There 
is no explanation the doctor can make because he 
never examined the man. He can explain some 
terms, but he can’t go into the findings of the 
report which would speak for themselves. 

The Court: Counsel, I am inclined to agree with 
part of Government’s position on that; but it is 
proper under the law of evidence for a doctor to 
be asked, assuming that a person had a certain 
affliction, what effect it would have, and as to that, 
extent I think it is proper. 

Mr. Dillon: If he takes a hypothetical question, 
I have [58] no objection. 

Mr. Hoffman: I will skip that for the moment. 

Q. Calling your attention to the report that 
reads as follows: ‘‘Extremities, back and joint 
special orthopedic report; no evidence of deformity 
or disabilitv; no edema; John Carling, M. 1), Or- 
thopedic Surgeon.’’ Is there anything in that por- 
tion of the report or elsewhere in the report that 
shows any abnormal condition of this man’s back? 

Mr. Dillon: T object, vour Honor. The opinion 
would be based on the diagnosis of another phy- 
sician. 
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Mr. Hoffman: That is not a diagnosis there. He 
says he made an orthopedic report, the Govern- 
ment doctor, and found nothing abnormal. 

My. Dillon: Where is the report? 

My. Hoffman: That is the report, not his diag- 
nosis. 

The Court: If you frame it in the form of a 
hypothetical question, you may proceed. 


By Mr. Hoffman: 

Q. Doctor, assuming the following facts to be 
true; that on October 28, 1931 there was no edema 
present, and an examination of the extremities, back 
and joints showed no evidence of deformity or dis- 
ability; assuming also all the other facts and mat- 
ters set forth in that report that you have read 
are true, excluding therefrom the diagnosis; is there 
anything in that report that shows any disability or 
disease or injury or abnormality of the back? 

[59] 

Mr. Dillon: The report speaks for itself. There 
are only two findings in the report. 

Mr. Hoffman: Will you stipulate there was noth- 
ing wrong with his back? 

My. Dillon: The report speaks for itself. It 
states there was no abnormality found, so there is 
no question of opinion from the witness at all. 

My. Hoffman: If the Government’s position is 
that there was nothing wrong with his back, I am 
not going to pursue it any further. Is that your 
position ? 
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Mr. Dillon: Our position, you know, is not that. 
Our position is that the report made at that time 
shows there was no abnormality in the back. 


By Mr. Hoffman: 

Q. Doctor, assuming the facts in that report are 
true, and assuming that at the time and before 
the report was made, and thereafter until Janu- 
ary of 1934 Mr. Kelley was employed as a railroad 
fireman and worked not less than six days a week, 
and from 8 to 14 hours a day; have vou an opinion 
as to whether or not his condition at that time in 
October 1931, the date of that report, was such that 
it would affect his ability to pursue Ins usual voca- 
tion ? 

Mr. Dillon: I object to that, if your Honor 
please; first, it is withont the issues; second, his 
condition is the determinative issue in this case. 

[60] 
By Mr. Hoffman: 

Q. Assuming all these facts that I have related 
heretofore to you, Doctor, to be true, what effect. 
if anv, would any disability that is shown in that 
report have upon his ability to pursue his usual 
vocation 2 

A. T don’t believe it would have any effect. 

Q. Now, Doctor, I show you Defendant’s Ex- 
hibit A and eall your attention to the medical 
examiner’s report beginning with what is set forth 
as Paragraph 2. TI ask you whether that report 
shows any disease or abnormality of mind or body, 
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assuming the facts therein set forth are true, and 
if so, what. 

Mr. Dillon: Objected to because the report itself 
shows on its face that there were no disabilities 
found by the medical examiner at that time. 

Mr. Hoffman: If that is the Government’s posi- 
tion—— 

The Court: Counsel has just stated that this 
doesn’t indicate any abnormality. 

Mr. Hoffman: If that is his position and he is 
not going to retract from it, we will not pursue 
the matter any further. 

Q. Now, Doctor, I will ask you this: Is there 
anything in the report of October 28, 1931 that in- 
dicates the presence of any chancre or chankroid 
or sear, resultant scar therefrom, in that examina- 
tion. 

Mr. Dillon: If your Honor please, the report 
speaks [61] for itself. There is nothing said about 
it in that report. How could he possibly draw 
ahy conclusion. 

The Court: Sustain the objection. 

Mr. Hoffman: Is it your position also that there 
is ne such thing in there? 

The Court: Counsel has just stated that it isn’t 
in there. 

Mr. Hoffman: Fine, your Honor; that is splen- 
did. 

Q. Now, Doctor. vou have treated and examined 
people with regard to venereal diseases ? 
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eee CS! 

Q. And the disease known as syphilis? 

A. Yes, I have. 

Q. You will notice in that report that it states 
there is a positive blood Wassermann. Is there 
anything in the report, the entire report, that indi- 
eates that at that time the syphilitic condition, 
assuming that it existed, had any effect upon the 
health or bodily condition of the patient ? 

A. No, it had no effect, visible effect, at that 
time. 

Q. Now, Doctor, in regard to the disease of 
syphilis, generally speaking, is the patient cogni- 
zant of the disease prior to the time that he has 
a severe breakdown—let’s frame it this way: Is 
it usual that people who are suffering from syphilis 
in its earlier or milder stages do not know [62] that 
they have the disease ? 

A. No; they usually know it. 

Q. How is the disease manifested to their knowl- 
edge? 

A, By abrasions on different parts of the body, 
angry appearing abrasions or sores, followed bv 
rashes on the body with a period of headache, chills, 
fever—at the onset of the rash, T am speaking of— 
sore throat, general feeling of poor health. 

Q. What effect does the disease have upon their 
ability to work? 

A. At that time it would hinder a person's at- 
tempt to work. 
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Q. Now, Doctor, assuming that on the date of 
this examination in October 1931 the patient was 
given a thorough examination and was stripped 
naked; the examiner found or made no note of any 
rashes, abrasions, sores, no complaints of headache. 
Have you an opinion as to the severity or the con- 
dition of the syphilis at that time? 

Mr. Dillon: Objected to, your Honor. It would 
be simply conjecture. There is no diagnosis in the 
report of syphilis. 

Mr. Hoffman: That is what I am complaining 
about. 

Mr. Dillon: There isn’t a word of syphilis used 
in the report. He would be testifying about some- 
thine that doesn’t exist as far as the evidence in 
that report goes. 

Mr. Hoffman: Is it the position of the Govern- 
ment now [63] that the positive syphilis laboratory 
report is not true or correct; that you are not elaim- 
ing he suffered from syphilis? 

Mr. Dillon: Don’t be silly. I say there is no 
diagnosis of syphilis in that report. Of course, there 
is a positive Wassermann; but there is no basis 
in that, report for any diagnosis of syphilis. 

Mi. Toffman: Your Honor, this doctor can’t 
base his diagnosis on the diagnosis of any other doe- 
tor. That has been settled. I am asking bhin—lI[ 
thought it was plain language, as plain as I am 
eapable of, which has a lot of limitations, your 
Honor, trying to ask him whether, assuming that 
he was stark naked and the doctor made a careful 
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examination of him, and assuming he found no such 
scars, abrasions, rash, and so forth; and assuming 
at the same time that a laboratory report showed 
a positive Wassermann, and then asking the doctor 
if he had any opinion as to the severity of the 
disease at that time. 

Mr. Dillon: JI will withdraw my objection. 

The Court: Counsel, if yon put your question as 
you have explained, your hypothetical facts, there 
is no objection. The objection of the Government 
was that you have referred to a report in which there 
was no mention of syphilis made, and therefore you 
negative the proposition that you propounded. [64] 


By Mr. Hoffman: 

Q. Assuming, Doctor, the following facts to be 
true: That on October 28, 1931 Mr. Kelley received 
a thorough and complete examination, at which time 
he was stripped naked, and that at no time was any 
discovery made of any rash, sears, chanere, or any 
of the other matters that vou related heretofore 
as being things that eall their attention to the 
patient of the presence of syphilis, and that there 
was a positive Wassermann; [ will ask vou whether 
vou have an opinion as to the extent and severity 
of the disease of syphilis if the patient was then 
suffering from it. 

Mr. Dillon: IT object, your Honor, for the reason 
that there has been no evidenee that there was any 
such indications; secondly, the positive evidence 
that there must have been some indication or a 
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Wassermann wouldn’t have been taken. So the ques- 
tion is not a fair question. 

The Court: Read the question. 

(The question referred to was read by the re- 
porter as follows: 

‘‘@. Assuming, Doctor, the following facts 
to be true: That on October 28, 1931, Mr. Kelley 
received a thorough and complete examination, 
at which time he was stripped naked, and that 
at no time was any discovery made of anv 
rash, scars, chancre, or any of the other mat- 
ters that you related heretofore as being things 
that call [65] their attention to the patient of 
the presence of syphilis, and that there was a 
positive Wassermann; I will ask vou whether 
vou have an opinion as to the extent and 
severity of the disease of syphilis if the patient 
was then suffering from it.’’) 


The Court: Counsel, was the Wassermann made 
the same date, October 28, 1931? 

Mr. Hoffman: About two days later. It was 
part of the same report, attached to it. Government 
introduced it into evidence. 

Mi. Dillon: We admit the report of the Wasser- 
mann. 

(Argument) 

The Court: J am inclined to think, counsel, that 
this is a matter of argument to the jury as to what 
the conditions were at that time. The Government 
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has taken its position as to what its argument 
is going to be. I will overrule the objection and 
permit the witness to answer. 

The Witness: My opinion is that that condition 
of his blood and of his organs, if affected at that 
time, was in a very mild degree. 


By Mr. Hoffman: 

Q@. Can vou tell us, Doctor, the meaning of the 
following, if it has a common meaning in the medi- 
cal profession: ‘‘Genito-urinary system: No appar- 
ent gross pathology.’’ What is meant by the word 
‘“nathology’’ ? A. Disease. [66] 

Mr. Hoffman: You may cross examine. 


hel 


Cross Examination 
By Mr. Dillon: 

Q. Doctor, of what company are you chief ex- 
aminer ? 

A. State Life Insnrance Company of Indiana. 

Q. What? 

A. State Life Insurance Company. 

Q. And what are the other companies that vou 
examine for? 

A. The Manhattan Life of New York, Liberty 
Life of Topeka, Kansas, Northern Life of Seattle, 
Washington. 

Q. Doctor, if vou are examining an applicant 
for these companies, and as a result of that exam- 
ination you found an aorta, and that led vou to have 
a Wassermann made, and that Wasserman was 
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positive; would you recommend that applicant as a 
good risk for insurance ? 

Mr. Hoffman: Object to that, your Honor, on 
the ground it is not proper cross; also that that 
isn’t the issue here in this case. 

Myr. Dillon: This is cross examination of the 
doctor. 

My. Hoffman: There was nothing brought out 
in chief as to what he would do or wouldn’t do. 

The Court: If I get your point, Mr. Dillon, it 
goes to the question of whether or not he would 
consider such a man, in his professional opinion, 
in good health? [67] 

My. Dillon: That is it. 

The Court: I will sustain the objection in the 
form that is put. 


By Mr. Dillon: 

Q. Doctor, if in vour examination you found 
aorta, and that led you to have a Wassermann 
made, and that Wassermann was positive, would it 
be vour opinion that that man was in such good 
health as to recommend him as an insurance risk 
at that time? 

My. Hoffman: That is objected to on the same 
erounds as before. It is the identical question. 

The Court: Overrule the objection. Proceed. 

The Witness: Would you repeat what I found on 
that particular person? 
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The Court: It is not what you found on that 
party. The question is a hypothetical question, and 
you are to assume that the facts stated in counsel’s 
question are correct; whether they are or not, you 
are to assume that they are correct and express 
your opinion. 

Now, Mr. Reporter, will you read the question? 

(The question referred to was read by the re- 
porter, as follows: 

“@. Doctor, if in your examination you 
found aorta, and that led you to have a Was- 
sermann made, and that Wassermann was posi- 
tive, would it be your opinion that that man 
was in such good health as to recommend him 
as an [68] insurance risk at that time?’’) 


By Mr. Dillon: 

Q. If vou found then, aortitis—I will substitute 
that. 

My. Hoffman: One further objection. Object also 
on the grounds that no definition has been given 
the doctor as to the words ‘‘insuranee risk.’’ Also 
that the question is not fair or complete for the 
reason that it hasn’t been shown to the doctor. or 
to anybody, as to what the requirements are of the 
surance company, the hypothetical surance com- 
pany that Mr. Dillon is talking about. 

The Court: Objection overruled. | assume that 
we are dealing with a hypothetical question, and 
the doctor is to assume that these facts stated by 


150 United States of America 


(Testimony of Dr. James L. Chapman.) 
counsel are correct. It is a matter of argument for 
counsel, for yourself and for Government counsel, 
to show that they are not correct if they are not. 
Proceed. 

The Witness: I would say that the man was a 
poor risk and subject to declination. 


By Mr, Dillon: 

Q. And if, Doctor, the same hypothetical ver- 
son I have described with those conditions in 1931 
died August 10, 1935 of anneurism of the aortic 
arch, luetic with compression of the trachea, would 
or would not it be your opinion that that was a pro- 
gression of the condition found in 1931? 

Mr. Hoffman: Will you pardon me if I interrupt 
you. [69] Yesterday I was under the impression, 
your Honor, that this exhibit had not been intro- 
duced in evidence but had merely been marked for 
identification. If vou will reeall, yesterday I ob- 
jected to a question of Mr. Dillon on the ground 
it assumed a fact not in evidence, still under the 
impression that this exhibit hadn’t been offered in 
evidence. 

The Court: That was the death certificate. 

Mr. Hoffman: I would like at this time to move 
to strike the death certificate as to any portions 
thereof relating to the diseases that he then was 
suffering from, or the cause of death, and to strike 
the death certificate on the grounds that the certi- 
fied copy of the death certificate or the original is 
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imadmissible to prove the cause of death. It is ad- 
missible to prove the facet of death but not the 
cause, and I have three cases involving War Risk 
insurance, one of which is in the Ninth Cireuit. The 
Ninth Circuit case is U. S. v. Blackburn, 33 Fed. 
(2d), page 564. In that case the Court said that a 
death certificate is ‘‘not competent evidence as to 
the causes of death.’’ Then it goes on: ‘‘The ruling 
admitting the certificate was prejudicial because 
the jury would naturally attribute the early indis- 
position of the disease to the malady which eventu- 
ally caused his death some years later.’’ That is 
the same situation here. It might be inferred that 
because he died of a certain disability, that he had 
it in a severe degree before. That is one of the very 
reasons that the death [70] certificate is inadmis- 
sible to prove that fact. 

I move to strike the exhibit, which I find has 
been introduced, and ask the Court to admonish 
the jury to disregard any of the contents of it that 
have been read. The fact of death, of course, has 
been stipulated. 

The Court: It wouldn’t make any difference 
whether the facts in the hypothetical question stated 
by counsel are found in any instrument. He may 
be using the language that is in an instrument, but 
it is not necessary to refer to that. He can say, 
‘Assuming that a man had sueh and such, and died 
of it,” without any certificate at all, without any 
discussion of the certificate. That would be proper. 
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(Testimony of Dr. James L. Chapman.) 

Mr. Hoffman: I think there is a limitation to 
that rule, that is, a hypothetical question must be 
based upon some evidence no matter what view the 
person propounding the evidence gives. I couldn’t 
ask the doctor what effect hoof and mouth disease 
would have on this man, when there is no evidence 
whatever that he had or could have had such a dis- 
ease. I can’t go beyond the realm of the evidence. 

The Court: Well, I am sure that you are over- 
looking this point of evidence; that is, that you can 
ask any expert witness questions outside the record 
if you have not stipulated to his qualifications. 

Mr. Hoffman: That’s right. As I understand it, 
then, the Court will instruct the jury that the 
weight to be given [71] to this man’s testimony 
must be measured by whether or not the question 
is supported by the evidence. 

The Court: Certainly. Not only that, counsel, but 
the jury are the sole judges of all expert testimony. 
They are not bound by any expert. They will have 
to use their own judgment entirely on these ques- 
tions of facet. 

Read the question, Mr. Reporter. 

(The question referred to was read by the re- 
porter, as follows: 

‘“@. And if, Doctor, the same hypothetical 
person I have described with those conditions 
in 1931 died August 10, 1935 of anneurism of 
the aortic arch, luetic, with compression of the 
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(Testimony of Dr. James L. Chapman.) 
trachea, would or would not it be your opinion 
that that was a progression of the condition 
found im 19317") 


Mr. Hoffman: That is objected to on the further 
ground that it is incompetent, irrelevant and imma- 
terial. The issue in this case is not what he died 
from; the issue is, Did he know he had the disease 
when he took out the msurance and falsely state 
that he didn’t. 

The Court: Overrule the objection. 

The Witness: Is your question, Would that be a 
progression of the disease he had on the prior ex- 
amination ? 


by Mr. Dillon: 

Q. Yes. 

A. I believe it would be a progression of that 
condition. [72] 

Mr. Dillon: That is all; Thank you, Doctor. 


Redirect Examination 
By Mx. Hoffman: 
Q. Isn’t it true, Doctor, that a large number of 
people 
Mr. Dillon, this may not be actually proper re- 
buttal. Have you any objection on those grounds 
to my askmeg him the question ? 


Mr. Dillon: Let’s hear the question. 
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(Testimony of Dr. James L. Chapman.) 


By Mr. Hoffman: 

Q. Doctor, are there any persons under the age 
of 40 years who have been employed for 10 or 15 
years as railroad firemen who would be 100 per 
cent free from any abnormal condition in the mind 
or body in your opinion? 

Mr. Dillon: I am sure the doctor will answer no. 

The Court: Well, let the expert answer. 

The Witness: Perhaps I didn't just quite get the 
question. 

The Court: Read the question, Mr. Reporter. 

(The question referred to was read by the re- 
porter, as follows: 

‘‘Q. Doctor, are there any persons under the 
age of 40 years who have been employed for 10 
or 15 years as railroad firemen who would be 
100 per cent free from any abnormal condition 
in the mind or body in your opinion?’’) [73] 


The Witness: I believe there would be some ab- 
normalities present. 


By Myr. Hoffman: 

Q. And do you believe, Doctor, that there would 
be male persons of the age of 39 or 40 years who 
had followed some gainful occupation since they 
were adults who, at the age of 29 would show no 
clinical or other evidence of any disease or of any 
injury or of any abnormality; or of any infirmity 
or residual of disease or injury to any degree that 
might in the slightest tend to weaken or impair the 
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(Testimony of Dr. James L. Chapman.) 
normal function of the mind or body, or tend in the 
slightest degree to shorten life? In other words, 
would there be many persons, in your opinion, of 
that age and that experience who would be in that 
condition ? A. No. 

Mr. Hoffman: That is all. 

Mr. Dillon: That is all, Doctor. 


(Witness excused.) [74] 


JOSEPH E. SCOTT 


ealled as a witness on behalf of the Plaintiff, in 
rebuttal, having been first duly sworn, was exam- 
ined and testified as follows: 

The Clerk: Your full name, please? 

The Witness: Joseph E. Scott. 


Direct Examination 


By Mr. Hoffman: 

What is your occupation, Mr. Scott? 
Title examiner. 

For whom? 

Title Insurance and Trust Company. 


OPrOpe 


. Did you know Thomas Joseph Kelley during 
his hfetime ? A, I did. 

Q. When did you first meet him? 

A. in February 1923. 

Q. How often did you see him between that time 
and February 1934? Frequently or infrequently ? 
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(Testimony of Joseph E. Scott.) 

A. Very frequently. 

Q. And on those occasions when you saw him 
what was his apparent condition of health? Was it 
good or poor? A. Good. 

Mr. Dillon: I object to the ‘‘apparent condition 
of his health.’’ His physical appearance is all right, 
but this witness is not a doctor; he can’t testify as 
to his health. [75] 

Mr. Hoffman: May I hand this case to the Court 
where the very question is passed upon, Corrigan 
vs. U. S§., 82 Fed. (2d), 106 on page 109, which was 
decided in 1936 by the Circuit Court of Appeals, 
Ninth Cireuit; and I might refer to the citation 
from Corpus Juris at this point, your Honor which 
they quote with approval. You will notice the words 
‘fapparent condition of health.’’ 

Mr. Dillon: Withdraw the objection, your Honor. 

The Court: Read the question. 

(The question referred to wag read by the re- 
porter, as follows: 

‘‘@. And on those occasions when you saw 
him what was his apparent condition of 
health? Was it good or poor?’’) 


The Witness: Good. I never knew him to be sick 
at any time or complain. 

Mr. Hoffman: Cross examine. 

Mr. Dillon: No cross examination. 

Myr. Hoffman: That is all; thank you. 


(Witness excused.) [76] 
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JOHN FI. HOSFIELD 


called as a witness on behalf of the Plaintiff, in re- 
buttal, having been first duly sworn, was examined 
and testified as follows: 

The Clerk: Your full name? 

The Witness: John F. Hosfield. 


Direct Examination 
By My. Hoffman: 

Q. What is your occupation? 

A. Secretary-manager, Elks Lodge in San Ber- 
nardino. 

Q. How long have you been secretary of the 
Elks Lodge in San Bernardino? 

A. 17 years. 

Q. And during that time have you known 
Thomas Joseph Kelley? A. Yes. 

Q. About what year did you first meet him? 

A. I have known him all that time. 

Q. Did you see him frequently or infrequently ? 

A. I saw him frequently, two or three or four 
times a month, during that time. 

Q. Calling your attention to all of that 17 years 
up to January 1934, what condition of health did 
he appear to you to be in? Did he appear to be 
sick or well? 

me Dillon: I obyect to “siecle or “ell,” vour 
Honor. [77] 


By Mr. Hoffman: 
Q. Did he appear to be in good health or bad 
health? 
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(Testimony of John F. Hosfield.) 

A. He appeared to be in good health. 

Q. At any of those times did he make any com- 
plaint to you about his condition of health? 

Mr. Dillon: Object to that. It would be self- 
serving, even if it wasn’t hearsay. 

The Court: That is a little beyond the rule, even 
in this case. Sustain the objection. 

Mr. Hoffman: That is all. 

Mr. Dillon: That is all. 


(Witness excused. ) 


NELSON WOODS 


called as a witness on behalf of the Plaintiff, in re- 
buttal, having been first duly sworn, wag examined 
and testified as follows: 

The Clerk: Your full name, please? 

The Witness: Nelson Woods, W-o-o-d-s. 


Direct Examination 
By Mr. Hoffman: 
. Mr. Woods, what is your occupation ? 
. Locomotive engineer. 
. For what railroad do you work? 


re) 


Union Pacific. 
Did you know Thomas Joseph Kelley during 
his [78] lifetime ? A. Yiess sim, 

Q. When did you first meet him? 


A 
Q 
A 
Q 
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(Testimony of Nelson Woods.) 

A. Well, I have a recollection of meeting him 
about 1915, the first time. 

Q. When after the war did you see him again? 

A. Well, that would be around about ’24, along 
in there. 

Q. Do you know what occupation he followed 
since 1924 up to January, 1934, of your own knowl- 
edge, durmg those 10 years? A. My. Kelley? 

Q. Yes. 

A. He was a locomotive fireman. 

Q. Did he work with you on the same locomo- 
tive during that time? A. Yes, sir. 

Q. During any of that time? A. Yes, sir. 

Q. When did he first start working with you on 
the same locomotive? 

A. Well, around in °’29, somewheres along in 
there. 

Q. Up until about January or February 1934? 

A. Yes, sir, along in there. 

Q. During that time how many days a week, to 
your knowledge, did Mr. Kelley work? [79] 

A. Asa general thing we worked, I would say, 
seven days a week. 

Q. Seven days a week? A. Yes, sir. 

Q. How many hours a day would Mr. Kelley 
work ? 

A. That varied quite a bit. Sometimes it would 
run eight hours a day, sometimes nine. 

Q. What would be the minimum? 
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(Testimony of Nelson Woods.) 

A. The minimum would be about eight hours a 
day seven days a week. 

Q. What work did he do as locomotive fireman ? 

A. On this particular job he had quite a bit to 
do because he had to throw switches; in other 
words—— 

Mr. Dillon: I don’t see the materiality of this, 
your Honor. 

Mr. Hoffman: The materiality, your Honor, is 
that if he was in good health, he wasn’t sick, and if 
he wasn’t sick, he didn’t misrepresent anything, 
and consequently, if he was in good health, the 
Government had to issue the policy. 

The Court: I assume, counsel, it is going to the 
question of fraud. Proceed. 


By Mr. Hoffman: 

Q. You may proceed as to what his duties were. 
You said he threw switches? 

A. He had to do the duties of, you might say, 
[80] conductor and fireman both; he had to throw 
the switches, and quite often he went in and got the 
orders for me while I was taking care of something 
that might be wrong with the engine. 

Q. While the engine was under way what would 
he do? 

A. He would fire the engine. 

Q. Is that strenuous work? 

The Court: That is a conclusion, counsel. 

Mr. Dillon: Yes. 
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(Testimony of Nelson Woods.) 
By Mr. Hoffinan: 

Q. What would he do when, you say, he fired 
the engme? 

A. Well, he would keep up 210 pounds of steam 
or we would have a complaint about it if he didn’t, 
and he generally did; he was a good fireman. 

Q. Explain to the jury what other things he 
actually did on the engine about keeping up the 
steam pressure ? 

A. It wag an oil burner, you know. It is a little 
bit different from a coal bummer, but it requires 
quite a bit of ability and skill to fire an oil burner 
properly. 

Q. Does it take any physical effort? 

A. Oh, yes, quite a bit. 

Mr. Hoffman: You may cross examine. 

Mr. Dillon: No cross examination. 


(Witness excused.) [81] 


JOSEPH H. GROSS 


called as a witness on behalf of the Plaintiff, in re- 
buttal, having been first duly sworn, was examined, 
and testified as follows: 

The Clerk: Your full name, please ? 

The Witness: Joseph H. Gross, G-r-o-s-s. 
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(Testimony of Joseph H. Gross.) 


Direct Examination 
By Mr. Hoffman: 

Q. What is your occupation, Mr. Gross? 

A. Llama retired railroad conductor. 

Q. When did you retire? A. 1987, July. 

Q. Before that did you work for the Union 
Pacific? 

«A. No, I worked for the Santa Fe. 

@. And did you know Thomas Joseph Kelley? 

A. Yes, sir. 

Q. During what years did you know him? 

A, Sir? 

Q. During what years did you know him? 

A. Well, for the past 10, 15 or 20 years, I ex- 
pect. 

Q. And did you know him in the years 1929, ’30, 
"31, 732, and 7337 A. Yes, sir. 

Q. How frequently did you see him? 

«A. Well, very often. He was in the helper serv- 
ice of the Union Pacific, and I was working for the 
Santa Fe, [82] and we would be going to Barstow 
and they would be coming down. We would contact 
them at the top of the hill, a place we call Summit 
a great many times. 

Q. ‘The two railroads use the same track between 
San Bernardino and 

A. They use a joint track between Riverside 
and Daggett. 
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(Testimony of Joseph H. Gross.) 
Q. And the times that you saw him did he ap- 
pear to you to be in good health or bad health? 
A. Good health. 
Mr. Hoffman: Cross examine. 
Mr. Dillon: No cross examination, 


Mr. Hoffman: Through inadvertence I forgot to 
prove ohne paragraph of the complaint. May I have 
the complaint? Plaintiff would like to put im testi- 
mony in regard to Paragraph VIII of the complaint 
which is denied by the Government in its answer. 

The Court: Will you step to the bench, counsel ? 

(Counsel approach the bench.) 

The Court: Counsel for Plaintiff has called my 
attention to the allegations of Paragraph VIII, 
and in the opmion of the Court it is not necessary 
to introduce any testimony as to the allegations in 
Paragraph VIII, that matter being a matter en- 
tirely for the Court. Is that a correct statement ? 

Mr. Dillon: Yes, your Honor. [83] 

Mr. Hoffman: As to Exlbit B, I move to strike 
on each and all of the grounds previously given. 

The Court: I] think 1 will grant that motion. 
Have you anything to say about it before I rule? 

Mr. Dillon: I have no objeetion, your Honor. 

The Court: All right, motion granted. The ex- 
Inbits will be stricken from the record. 

Mr. Hoffman: With that, Plaintiff rests. 

Mr. Dillon: Defendant rests. 
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J would like to make a motion outside the pres- 
ence of the jury, if I may. 

(Whereupon the Court and counsel retired to 
chambers, outside the presence of the jury.) 

Mr. Dillon: Comes now the Defendant and makes 
its motion for a directed verdict for the reason that 
it has established by a preponderance of the evi- 
dence its affirmative plea that fraud was perpe- 
trated by this Plaintiff in securing the insurance 
herein sued upon; and for the further reason that 
the Plaintiff has not rebutted by any substantial 
evidence this affirmative plea. 

The Court: Motion will be denied. Exception will 
be allowed the Government. 

(Whereupon the Court and counsel returned to 
the court room in the presence of the jury.) 

The Court: Gentlemen of the jury, counsel have 
agreed on a limitation of their argument to 20 
minutes. Plaintiff [84] will first address you, and 
Plaintiff is privileged to take any part of that time 
for his opening argument. 

Opening Argument on Behalf of Plaintiff 
By Mr. Hoffman 
Argument on Behalf of Government 
By Myr. Dillon 
Closing Argument on Behalf of Plaintiff 
By My. Hoffman 
Court’s Instructions to the Jury 

(Whereupon, at 2:45 o’clock p. m., the jury re- 
tired from the court room for deliberations.) 

[Endorsed]: Filed Jan. 16, 1942. [85] 
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[Endorsed]: No. 10027. United States Circuit 
Court of Appeals for the Ninth Cireuit. United 
States of America, Appellant, vs. Rosetta Alice 
Kelley, Appellee. Transcript of Record. Upon 
Appeal from the District Court of the United 
States for the Southern District, of California, Cen- 
tral Division. 


Filed January 22, 1942. 
PAUL P. O’BRIEN, 
Clerk of the United States Cireuit Court of Appeals 
for the Ninth Circuit. 
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In the United States Cireuit Court of Appeals 
for the Ninth Circuit 


No. 10027 
UNITED STATES OF AMERICA, 
Appellant, 
vs. 
ROSETTA ALICE KELLEY, 
Appellee. 


STATEMENT OF POINTS UPON WHICH 
APPELLANT INTENDS TO RELY ON 
APPEAL HEREIN 


(Rule 19, Subdivision 6 uf C. C. A., Ninth Circuit) 
The appellant herein and the appellee having by 
stipulation designated the parts of the record neces- 
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sary for the consideration of the appeal herein, the 
said appellant hereby designates the points upon 
which it intends to rely upon the appeal herein as 
follows: 

1. That the trial court erred in denying defend- 
ant’s motion for a directed verdict, and submitting 
the case to the jury for its determination, for the 
reason that defendant, by affirmative, substantial 
evidence, established as a matter of law, that the 
insurance policy sued upon had been obtained by 
fraudulent misrepresentations made by the insured 
in his application to the defendant for said insur- 
anee. 

2. That the trial court erred in ordering judg- 
ment to be entered on the verdict. 

3. That the trial court erred in making and en- 
tering its minute order of July 2, 1941, denying 
defendant’s motion for judgment notwithstanding 
the verdict. 


Dated this 24th day of January, 1942. 


WM. FLEET PALMER, 
United States Attorney, 
DANIEL DILLON, 
Attorney, 
Department of Justice, 
Attorneys for Appellant. 


Receipt of a copy of the within Statement of 
Points upon which Appellant intends to Rely on 
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Appeal herein is hereby admitted this 24 day of 


January, 1942. 
SYLVESTER HOFFMAN, 


Attorney for Appellee. 


[Endorsed]: Filed Jan. 26, 1942. Paul P. O’Brien, 
Clerk. 


[Title of Cireuit Court of Appeals and Cause. ] 


STIPULATION DESIGNATING THE RECORD 
NECESSARY FOR THE CONSIDERATION 
OF THE APPEAL HEREIN 


(Rule 19, Subdivision 6 of C. C. A., Ninth Circuit) 
Tt is hereby stipulated by and between the parties 
hereto, through their respective counsel, pursuant to 
Rule 19, Subdivision 6, of the Rules of the Cirenit 
Court of Appeals for the Ninth Cireuit, that the 
record as designated in the stipulation filed in the 
District Court on the 16th day of January, 1942, 
and each and every part thereof, shall be and is 
hereby designated as the parts of the record neces- 
sary for the consideration of the appeal herein. 


Dated this 24th day of January, 1942. 
WM. FLEET PALMER, 
United States Attorney, 
DANIEL DILLON, 
Attorney, 
Department of Justice, 
Attorneys for Appellant. 
SYLVESTER HOFFMAN, 
Attorney for Appellee. 
[Endorsed]: Filed Jan. 26, 1942. Paul P. O’Brien, 
Clerk. 
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[Title of Circuit Court of Appeals and Cause. ] 


AMENDMENT TO STIPULATION DESIG- 
NATING THE RECORD NECESSARY FOR 
THE CONSIDERATION OF THE APPEAL 
HEREIN 


(Rule 19, Subdivision 6 of C. C. A., Ninth Circuit) 


The stipulation heretofore filed is now amended 
to read that, it is hereby stipulated by and between 
the parties hereto, through their respective counsel, 
pursuant to Rule 19, Subdivision 6, of the Rules of 
the Cireuit Court of Appeals for the Ninth Circuit, 
that the record as designated in the stipulation filed 
in the District Court on the 16th day of January, 
1942, and each and everv part thereof, shall be and 
is hereby designated as the parts of the record 
necessary for the consideration of the appeal herein, 
except that it is now stipulated that no more of the 
deposition of Richard B. Posey, on behalf of the 
defendant, be printed than now appears in the re- 
porter’s transcript of the evidence, as read in evi- 
dence at the trial. 


Dated this 10th day of March, 1942. 
WM. FLEET PALMER, 
United States Attorney, 
DANTEL DILLON, 
Attorney, 
Department of Justice, 
Attorneys for Appellant. 
SYLVESTER HOFFMAN, 
Attorney for Appellee. 


[Endorsed]: Filed March 11, 1942. Paul P. 
O’Brien, Clerk. 
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In the District Court of the United States in and 
for the Southern District of California, Cen- 
tral Division 


No. 1100-O’C-Civil 


ROSETTA ALICE KELLEY, 
Plaintiff, 
VS. 


UNITED STATES OF AMERICA, 
Defendant. 


STIPULATION AS TO CORRECTION OF REC- 
ORD ON APPEAL (RULE 75(H), FED- 
ERAL RULES OF CIVIL PROCEDURE) 


It is hereby stipulated by and between the par- 
ties hereto, that the transcript of record upon ap- 
peal from the District Court of the United States 
for the Southern District of California, Central 
Division, to the United States Cireuit Court of 
Appeals for the Ninth Circuit, is in error and is 
not correct; that the stipulation as to the record of 
appeal heretofore filed in this court provides for 
the ‘‘reporter’s complete transcript of all proceed- 
ings’’ and that on page 164 of the printed tran- 
seript of record, there appears only the words 
‘‘court’s instructions to the jury’’ and that the in- 
structions to the jury given by the court are not 
set forth in said transcript of record, as set forth 
in said stipulation, and that in that respect the 
reporter’s transertpt is not complete. That the in- 
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clusion of the instructions to the jury is material 
to the plaintiff and appellee and to the presenta- 
tion of the case by said plaintiff and appellee in 
the said Circuit Court of Appeals. 

It is further stipulated that the above entitled 
court direct that the said omissions be corrected and 
the preparation of a supplemental record or tran- 
script of record, consisting of the instructions of 
the court to the jury in the above entitled cause, 
and that the same be certified and transmitted by 
the Clerk of the above entitled District Court and 
that the reporter be authorized and directed to pre- 
pare and transcribe, forthwith, that portion of the 
proceedings not heretofore transcribed, to-wit: the 
instructions of the court to the jury in the trial of 
the above entitled cause. 

Dated: April 6th, 1942. 

WM. FLEET PALMER 
United States Attorney 
DANIEL DILLON 
Attorney. Dept. of Justice 
Attornevs for Defendant and Appellant 


SYLVESTER HOFFMANN 
Attorney for Appellee and Plaintiff 
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Good cause appearing therefor, it is so ordered. 
Dated: April 7, 1942. 
J. F. T. O°;CONNOR 
Judge, United States District 


Court 
A true copy, attest, ete., Apr. 22, 1942. 
(Seal) R. S. ZIMMERMAN, 
Clerk, 


U.S. District Court, Southern 
District of California, 
By EDMUND L. SMITH, 
Deputy. 
[Endorsed]: Filed Apr. 8, 1942. 


[Title of District Court and Cause. ] 
COURT’S INSTRUCTIONS TO THE JURY 


The Court: Gentlemen of the jury, it becomes 
my duty as judge to instruct you in the law that 
applies to this case, and it is your duty as jurors 
to follow the law as I shall state it to you. On the 
other hand, it 1s your exclusive province to deter- 
mine the facts in the case and to consider the evi- 
dence for that purpose. 

This is an action brought by Rosetta Kelley 
against the Government of the United States. ‘The 
action is brought under the War Risk Insurance 
Act of November 6, 1917, and the World War Vet- 
evans Act of June 7, 1924, and is based on the life 
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insurance policy issued to Thomas J. Kelley, de- 
ceased. That part of the complaint is admitted by 
the Government. The complaint further alleges that 
while T. J. Kelley was in the armed forces he ob- 
tained a $10,000 policy and paid the premiums 
throngh January 1919; and that is admitted by the 
Government ; 

That on Mareh 15, 1932, T. J. Kelley obtained a 
$5,000 policy pursuant to Section 510 of the Vet- 
erans Act, and that the plaintiff was named bene- 
ficiary. Plaintiff alleges that the premiums were 
paid when due through August 1935 on said policy; 
and there are certain stipulated facts which are to 
be taken by you as proved. Jt is admitted by the 
defendant that Thomas Joseph Kelley apphed and 
was issued a policy of insurance whereby the de- 
fendant agreed to pay Rosetta Alice Kelley, his 
wife, who is the plaintiff in this [87] action and the 
beneficiary named in the policy, the sum of $5,000 
in the event that the insured died while the policy 
was in force. It is also admitted that Mr. Kelley 
paid all the premiums at the rate of $15.05 per 
month on the policy from the date of issuance until 
he died on Augnst 10, 1935; and that the policy 
was in full force by reason of the payment of pre- 
miums on the date of his death. 

The complaint further alleges that between the 
insured’s death and October 6, 1936, plaintiff ap- 
plied for benefits under this policy, and that the 
Director of Insurance, H. L. McCoy, denied lia- 
bility. The plaintiff appealed to the Administrator 
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of Veterans Affairs who denied the appeal on Janu- 
ary 22, 1936, a disagreement existing between the 
parties over the $5,000 benefits. 

The allegation is denied but the answer adinits 
that on August 26, 1935, the plaintiff filed in the 
Veterans Administration a claim for payment to 
her of the proceeds of the policy of insurance; that 
on August 29, 1935, the Director of Insurance of 
the Veterans Administration decided that the in- 
surance was not payable to the plaintiff because 
T. J. Kelley withheld information, material infor- 
mation, and made fraudulent representations as to 
health and treatment by physicians; and that the 
plaintiff was so notified on August 29, 19385; and on 
January 28, 1936, plaintiff appealed, and the deci- 
sion was affirmed, and the plaintiff was so notified 
on October 26, 1936. [88] 

The complaint further alleges that T. J. Kelley 
performed all of the things to be done on his part; 
that between August 10, 1935, and October 6, 1936, 
plaintiff made due proof to defendant of the right 
to benefits; and that is denied in the answer. 

The Government sets up an affirmative defense. 
he affirmative defense, briefly, is as follows: The 
Government alleges that on March 15, 1932, T. J. 
Kelley applied for a life poliev under Section 310 
of the Veterans Act, and in the application he rep- 
resented that he had never been treated for diseases 


dl 


of the heart, blood vessels or genito-urinary organs: 
that he had not been ill nor consulted a physician 
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since the date of his discharge, except for a hem- 
orrhoidectomy in September 1920; and that he fur- 
ther represented that he had never had syphilis. 

Relying upon the representations, the Veterans 
Administration issued him a policy for $5,000. 

The answer further alleges that these representa- 
tions were untrue and fraudulent; and that the ap- 
pheant had applied for disability compensation on 
September 3, 1931, representing that he had heart 
trouble, rheumatism and spinal trouble, and had 
been examined by physicians of the Veterans Ad- 
ministration on October 28, 1931, at which time he 
had syphilis and aortitis. He was notified on No- 
vember 17, 1931, of his chronie aortitis; 

Stating further in the answer that he had econ- 
sulted a [89] physician in September 1930 and 
in March 1931; despite the representations of good 
health, the applicant was not in good health on 
March 15, 1932. 

The answer further alleges that the applicant, 
T. J. Kelley, well knew that he was not in good 
health, and he misrepresented his condition with in- 
tent to deceive the defendant and to procure an 
insurance policy; that if a full disclosure of the 
facts had been made, defendant would not have 
issued the policy. 

I charge you, gentlemen, that these are allega- 
tions that I have read to you both from the com- 
plaint and the answer, and the affirmative defense 
that the Government sets forth in its answer; and 
I charge you that with reference to the defense 
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which is interposed here by the Government, it is 
necessary that the Government establish those facts 
and has the burden of proof in so doing. 

In judging the credibility of the witnesses, you 
shall have in mind the Jaw that a witness is pre- 
sumed to speak the truth. This presumption, how- 
ever, may be overcome by contradictory evidence, 
by the manner in which the witness testifies, by the 
character of his testimony, or by evidence pertain- 
ing to his motives. A witness false in one part of 
his testimony is to be distrusted in others; that is 
to say, you may reject the whole testimony of a 
witness who wilfully has testified falsely as to a 
material polit, unless from all the evidence you 
shall believe that the probability [90] of truth 
favors his testimony in other particulars. 

You are not bound to decide in conformity with 
the testimony of a number of witnesses which does 
not produce conviction in your mind as against the 
declaration of a lesser number or a presumption or 
other evidence which appeals to you with more con- 
vincing force. This rule of law does not mean that 
you are at liberty to disregard the testimony of the 
greater number of witnesses merely from caprice or 
prejudice or from a desive to favor one side as 
against the other. It does mean that vou are not to 
decide an issue by the simple process of counting 
the number of witnesses who have testified on the 
opposing sides. It means that the final test is not 
in the relative number of witnesses but in the rela- 
tive convineing force of the evidence. The testimony 
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of one witness entitled to full credit is sufficient for 
the proof of any fact and would justify a verdict in 
accordance with such testimony even if a number 
of witnesses have testified to the contrary, if, from 
the whole case, considering the credibility of the 
witnesses and after weighing the various factors of 
evidence, the jury should believe that there is a 
balance of probability pointing to the accuracy and 
honesty of the one witness. 

Any evidence that has been received of an act, 
omission or declaration of a party which is un- 
favorable to his own interest should be considered 
and weighed by you like any other admitted evi- 
dence; but evidence of the oral admissions [91] of 
a party other than his own testimony in this trial 
ought to be viewed by you with caution. 

You shall not consider as evidence any statement 
of counsel made during the trial unless such state- 
ment was made as an admission or stipulation con- 
ceding the existence of a fact or facts. 

You must not consider for any purpose any evi- 
dence offered and rejected, or which has been 
stricken out by the Comt. Such evidence is to be 
treated as though you had never heard it. You are 
to decide this case solelv upon the evidence that 
has been admitted by the Court and the inferences 
that you may reasonably draw therefrom and such 
presumptions as the law may deduce therefrom and 
as directed in my instructions and in accordance 
with the law as I state it to vou. If in these in- 
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structions any rule, direction or idea be stated in 
varying ways, no emphasis thereon is mtended by 
me and none must be inferred by you. For that 
reason you are not to single out any certain sen- 
tence or any individual point or instruction and 
ignore the others, but you are to consider all the 
instructions as a whole and to regard each in the 
light of all the others. 

While it is incumbent upon one who asserts the 
affirmative of an issue, thus having the burden of 
proof, to prove his allegations by the preponder- 
ance of the evidence, this rule does not require dem- 
onstration, that is, such degree of proof as, ex- 
cluding the possibility of error, produces [92] abso- 
lute certainty, because such proof is rarely possible. 

In a civil action such as the one we are now 
trying, it is proper to find that a party has suc- 
ceeded in carrying his burden of proof on an issue 
of fact if the evidence favoring his side of the ques- 
tion is more convineing than that tending to sup- 
port the contrary side; and if it causes the jurors 
to believe that on that issue the probability of truth 
favors that party. 

At times throughout the trial the Court has been 
called upon to pass on the question as to whether 
or not certain offered evidence might properly be 
admitted. With such rulings and the reasons for 
them you are not to be concerned. Whether offered 
evidence is admissible is purely a question of law, 
and from a ruling on such a question you are not 
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to draw any inference as to what weight should be 
given to the evidence or to the credibility of the 
witness. In admitting evidence to which an objec- 
tion is made, the Court does not determine what 
weight should be given to such evidence. As to any 
offer of evidence that was rejected by the Court, as 
to which objection was sustained, you must not con- 
jecture as to what the answer might have been or 
as to the reason for the objection. 

In eivil actions the party who asserts the affirma- 
tive of an issue must carry the burden of proving it. 
In other words, the burden of proof as to that issue 
is on that party. This means that if no evidence 
were given on either side to [93] such issue, your 
finding as to it would be against that party. When 
the evidence is contradictory, the decision must be 
made according to the preponderance of the evi- 
dence, by which is meant such evidence as when 
weighed with that opposed to it has more convineing 
force and from which it results that the greater 
probability of truth lies therein. Should the 
conflicting evidence be evenly balanced in your 
minds so that vou are unable to say that the evi- 
dence of either side of the issue predominates, then 
your finding must be against the party carrying 
the burden of proof, namely, the one who asserts 
the affirmative of that issue. 

Whenever in my instructions I state that the bur- 
den or the burden of proof rests upon a eertain 
party to prove a certain allegation made by him, 
the meaning of such an instruction is this: that 
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unless the truth of that allegation is proved by a 
preponderance of the evidence, you shall find the 
same not to be true. 

The term ‘‘preponderance of evidence’? means 
such evidence as when weighed with that opposed 
to it has more convineing force and from which it 
results that the greater probability of truth hes 
therein. 

Evidence may be either direct or indirect. Direct 
evidence is that which proves a fact in dispute 
directly without an inference or presumption and 
which in itself, if true, conclusively establishes the 
faiete 

Indirect evidence is that which tends to establish 
a [94] fact in dispute by proving another fact 
which, though true, does not of itself conclusively 
establish the fact in issue but which affords an in- 
ference or presumption of its existence. 

Indirect evidence is of two kinds, namely, pre- 
sumptions and inferences. A presumption is a de- 
duction which the law expressly directs to be made 
from particular facts. Unless declared by law to 
be conclusive, it must be corroborated by other evi- 
dence, direct or indirect; but unless so corroborated, 
the jury is bound to find according to the presump- 
tion. 

An inference is a deduction which the reason of 
the jury draws from the facts proved. It must be 
founded on a fact or facts proved and be such a 
deduction from those facts as is warranted by a 
consideration of the usual propensities or passions 
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of men, the particular propensities or passions of 
the person whose act is in question, the course of 
business or the course of nature. The word ‘‘pro- 
pensity’’ as used in these instructions means any 
natural or habitual inclination or tendency. 

The rules of evidence ordinarily do not permit 
the opinion of a witness to be received in evidence. 
An exception to this rule exists in the case of ex- 
pert witnesses. A person who, by education, study 
and experience, has become an expert in any art, 
science or profession and who is called as a wit- 
hess, May give his opinion as to any such matter in 
[95] which he is versed and which is material to the 
case. 

As to the opinion of expert witnesses, you may 
exercise an Independent judgment in determining 
how far you will follow the opinions expressed, the 
credibility of the witness, and the weight to be 
eiven to his testimony, or what weight to give to the 
opinions of any one or more of the expert witnesses 
in the event of conflicting opinions. 

The facts in a hypothetical question directed to 
an expert witness are presumed to be true for the 
purpose of asking the question only and for no 
other purpose. The opinion of the expert witness 
must therefore be brought to the test of the facts 
in order that the jury may judge what weight his 
opinion is entitled to receive. The truth or falsity 
of the purported facts included in the hypothetical 
question is a question for the jury to determine. 
The opinion ean have little, if any, value or weight 
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unless the material facts assumed in such hypotheti- 
eal question are substantially true. 

You are instructed that as to the opinion of an 
expeit witness you may exercise an independent 
judgment in determining how far you will follow 
the opinions expressed, the credibility of the wit- 
ness, and the weight to be given to his testimony, 
or what weight to give to the opinion of any one 
or more of the expert witnesses, in the event of con- 
flicting opinions, is solely for your determination. 

Expert testimony is only an aid to the solution 
of the [96} main issue. You may follow your own 
convictions based upon vour own experience, obser- 
vations and common knowledge, although contrary 
to the expert’s opinion evidence. 

Fraud is never presumed. It is presumed that the 
answers of the insured were tine. The burden is 
on the defendant to show that the answers made 
by the insured in lis application were false by clear, 
cogent, convineing and satisfactory proof. 

Where the evidence gives equal support to each of 
two inconsistent inferences, that is, to that of mno- 
cence and to that of fraud or wrongdomeg, then it 
is your duty to find in favor of innocence and 
against the claim of fraud. 

If evidence containing inconsistencies and incon- 
eruities is reconcilable, the presumption of inno- 
cence and fair dealing will impute the variance to 
misconception or mistake rather than to a wilful 
and corrupt misrepresentation. 
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A presumption is evidence and remains as evi- 
dence in this case until the rebutted by a preponder- 
ance of contrary evidence, which must be weighed 
and determined by you gentlemen of the jury and 
disappears only if the defendant produces sufficient 
evidence to preponderate against it. 

It is presumed that the insured, Thomas Joseph 
Kelley, was innocent of crime or wrongdoing and 
that all his transactions with the Veterans Admin- 
istration were fair and regular; it is also presumed 
that the answers of the insured [97] as made in his 
appheation were true and correct. 

The question is not whether the insured had a 
heart ailment or any other disability or disease at 
or prior to the time he made written application 
for the policy sued upon, but whether he knew he 
had such diseases or disabilities, and made know- 
ingly false answers as to whether or not he had any 
of the diseases or disabilities which, in his appli- 
cation, he denied having at that time. And even 
if vou find from the preponderance of the evidence 
that he had one or more diseases at that time, you 
will find for the plaintiff and against the defendant 
on that issue unless you also find that the insured 
knew that he then had such diseases and that his 
answers, as made in the application, were know- 
ingly false, when made by him. 

The term ‘‘goodhealth’’ as used in the applica- 
tion for insurance must be considered not in the 
hight of scientific technical definitions, but as the 
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term is ordinarily used and understood. Perfect 
health is not required. 

The statements made by the insured in his appli- 
cation for the policy here sued upon were represen- 
tations as distinguished from warranties. A mis- 
representation will not constitute a defense to an 
action on a policy unless it was intentionally untrue 
or was made with a reckless disregard for its truth 
or falsity. 

Whether or not the insured made inconsistent 
claims or statements as to his condition of health, 
or of other facts [98] material to the risk to be 
assumed by the insurer in issuing the policy, if 
true, is not of itself fatal to the right of the plain- 
tiff, his surviving beneficiary, to recover under the 
policy. It is for vou gentlemen of the jury to de- 
termine which, if any, of said statements were true 
and which, if any, were false, and which, if any, 
although false, were made with the intent to de- 
fraud, and which, if any, were intentionally and 
knowingly made with reckless disregard of the 
truth. 
~ You are instructed that if the insured intention- 
ally made a false statement in his own behalf te 
secure an advantage over the Government of the 
United States, he cannot be heard to sav that the 
Government did not rely upon his statements. He 
was required, both by law and by regulations of the 
department, to make a showing as to his health at 
the time of his appheation. 
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You are instructed that the Government is not 
bound by the knowledge of its officers and agents. 

You are instructed that the knowledge that the 
physicians connected with the Veterans Bureau ob- 
tained in investigating the compensation claim of 
this insured, though their reports be in the file 
concerning that claim, that this knowledge is not to 
be imputed to the Director in passing on the appli- 
cation of the insured, as a matter of law. 

You are instructed that a material fact is a fact 
the knowledge or ignorance of which would natu- 
rally influence [99] the insurer’s judgment in 
making the contract, in estimating the degree and 
character of the risk, or in fixing the rate of in- 
surance. 

Incorrect statements in the application for in- 
surance of material representations, if known to be 
untrue by the insured when made, and nothing else 
appearing to contradict this, invalidates the policy 
without further proof of actual conscious design to 
defraud. 

The statement of the insured in his application 
for insurance that he had not been treated for 
diseases of the enumerated parts of the body was a 
representation that would constitute a defense to 
this action if you find from a preponderance of the 
evidence that it was intentionally untrue or made 
with a reckless disregard for its truth or falsity. 

The purpose of propounding questions of the 
kind under consideration and of securing answers 
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to them is to elicit relevant and material informa- 
tion which may not be disclosed by the medical 
examination. Such information may well furnish 
the basis for determining whether further examina- 
tion or inquiry should be made; and that being its 
function, it will be presumed that the Government 
took it into consideration and relied upon it im the 
issuance of the policy. An untrue representation of 
that kind knowingly made is material as a matter 
of law witheut proof, and its submission implies an 
intent to deceive. 

When the physical facts admitted as evidence im 
this [100] case positively contradict the statement 
or statements of witnesses, then the physical facts 
must control and the jury cannot disregard them. 

Although as men you may sympathize with those 
who suffer, yet, as honest men bound by oath to ad- 
minister judgment according to law and evidence, 
you should not act upon vour sympathies without 
any proof. Therefore, motives of sympathy for the 
insured are not to be considered by you in any de- 
eree In arriving at vour verdict in this case. Like- 
wise, the fact that the insured may have rendered 
patriotic service to our country during the World 
War is not to be considered by you in any respeci 
mm arriving at your verdict m this case. You must 
be just to the plaintiff and equally just to the 
Government. As upright men charged under oath 
with the responsible duty of assisting the Court in 
the administration of justice, vou will put aside all 
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sympathy and sentiment and look steadfastly to the 
law and the evidence in the case and return into 
court such a verdict as is warranted by the law and 
the evidence. 

The attitude and conduct of jurors at the outset 
of their deliberations are a matter of considerable 
importance. It is rarely productive of good for a 
juror upon entering the jury room to make an em- 
phatie expression of his opinion on the ease or to 
announce a determination to stand for a certain ver- 
dict. When one does that at the outset, his sense 
of pride may be aroused, and he may hesitate to 
re- [101] cede from an announced position if and 
when shown that it is fallacious. Remember that 
you are not partisans or advocates in this matter, 
but you are judges. The final test of the quality of 
your service will he in the verdict which you return 
to this courtroom—not in the opinions any of you 
may hold as you retire. 

Have in mind that you will make a definite con- 
tribution to efficient judicial administration if you 
arrive at a just and proper verdict in this case. To 
that end the Court would remind you that in vour 
deliberations in the jurv room there can be no 
triumph excepting the ascertainment and declara- 
tion of the truth. 

You are instructed that if the Judge has said or 
done anything which has suggested to you that he 
is inclined to favor the claim or position of either 
party, vou will not suffer yourselves to be influ- 
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enced by any such suggestion. I have not expressed 
nor intended to express, nor have I intimated or 
intended to intimate, any opinion as to what wit- 
nesses are or are not worthy of credulity; what 
facts are or are not established; or what inferences 
should be drawn from the evidence adduced. If 
any expression of mine has seemed to indicate an 
opinion relating to any of these matters, I instruct 
you disregard it. It is vour duty as jurors to con- 
sult with one another and to deliberate with a view 
of reaching an agreement, if you can do so without 
violence to your individual judgment. To each of 
you I [102] would say that you must deeide the 
ease for yourself; but you do so only after a con- 
sideration of the case with your fellow-jurors; and 
you should not hesitate to change an opinion when 
convinced that it is erroneous. However, vou should 
not be influenced to vote in one way on any question 
submitted to you by the single fact that a majority 
of the jurors or any of them favor such a delibera- 
tion or decision. In other words, you should not 
surrender your honest conviction concerning thie 
effect or weight of evidence for the mere purpose of 
returning a verdict, or solely because of the opimion 
of the other Jurors. 

Upon retiring to the jurv reom you will select 
one of your number to act as foreman who will 
preside over your deliberations and who will sign 
the verdict to which vou all agree. 


188 United States of America 


This is a civil action. As soon as all of you shall 
have agreed upon a verdict, you shall have it signed 
by your foreman and dated, and then you shall re- 
turn into this courtroom. 

You should not be concerned in your delibera- 
tions at all with any compensation of the attorney. 
That is entirely a matter for the Court, in the event 
any compensation were allowed. 

Mr. Dillon: Exception to the last instruction, 
your Honor. 

(Whereupon, at 2:45 o’elock p.m., the jury 
retired to the jury room for their delibera- 
tions.) 


[Endorsed]: Filed Apr. 22, 1942. [103] 
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In the United States Circuit Court of Appeals 
for the Ninth Cireuit 


No. 10027 


Appeal from the U.S. District Court, Southern 
District of California, Central Division, 
No. 1100-O’C-Civil. 
UNITED STATES OF AMERICA, 
Appellant, 
VS. 


ROSETTA ALICE KELLEY, 
Appellee. 


STIPULATION FOR SUPPLEMENTAL TRAN- 
SCRIPT OF RECORD ON APPEAL (Rule 19) 


Whereas, pursuant to stipulation of the parties, 
and an order of the U. 8. District Court, Southern 
District of California, Central Division, the reporter 
has prepared a supplemental Transcript of the 
record of the trial of the above-entitled cause, being 
a portion omitted from the Transeript of Record 
filed with the Clerk of the above-entitled Circuit 
Court of Appeals, being the instructions of the trial 
judge to the jury in said cause, and 

Whereas, in printing the Transcript of Record, 
parts of the deposition of Richard B. Posey was 
omitted therefrom, which said parts were introduced 
into evidence and do not appear in said ‘Transcript 
(R. 90-107), and 

Whereas, the aforesaid Jury Instructions and the 
parts of the deposition of said Posey so omitted, 
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are material and necessary for the consideration of 
the appeal, and the Appellee considers the omission 
thereof to be of substantial prejudice to her, upon 
this appeal, and that without such parts, a material 
part of the record has not been printed, 

Now, Therefore, It Is Hereby Stipulated by and 
between the parties that the Clerk shall cause to 
be printed a Supplemental Transcript of the record, 
to include 

(1) The trial court’s instructions to the jury; 
and 

(2) The entire deposition of Richard B. Posey, 
including the exhibits attached thereto or 
referred to in said deposition, other than 
those portions heretofore incorporated 1n 
and printed in the transcript of Record in 
this cause, pages 90 to 107, inclusive. 


It Is Further Stipulated that the above-entitled 
Circuit Court of Appeals shall consider that the 
entire jury instructions, so included, were given to 
the Jury, without objection, and that the entire 
deposition of said Posey, and the exhibits attached 
thereto or referred to in said deposition, were in- 
troduced in evidence, without objection, except as 
to those portions withdrawn in open Court, during 
the trial of said cause, and except as to those por- 
tions thereof as to which objections were made 
thereto, during the trial of said cause, as set forth 
in the Transcript of Record in this cause, pages 90 
to 107, inclusive. And that the Transcript of Rec- 
ord now on file and said additional parts of the 
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record, as aforesaid, to be printed as a supplemental 
transcript, shall be and are hereby designated as 
the parts of the record necessary for the considera- 
tion of the appeal herein. 


Dated: Mav 6, 1942. 
WM. FLEET PALMER 
U.S. Attorney 
DANIEL DILLON 
Atty., Departinent of Justice 
Attorneys for Appellant 
SYLVESTER HOFFMAN 
Attorney for Appellee 
[Endorsed]: Filed May 11, 1942. Paul P. O’Brien, 
Clerk. 


In the Distriet Court of the United States in and 
for the Southern District of California, Central 
Division. 

No. 1100-B-Civil 

ROSETTA ALICE KELLEY, 

Plaintiff, 
VS. 


UNITED STATES OF AMERICA, 
Defendant. 


Washington, D.C. 
Lhursday, May 15, 1941. 


Dero SELON OTSRIGEH ARD .B. POSEY. 
a witness of lawful age, taken on behalf of the de- 
fendant in the ahove-entitled cause, wherein Rosetta 
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Alice Kelley is the plaintiff and the United States 
of America is the defendant, pending in the Dis- 
trict Court of the United States in and for the 
Southern District of California, Central Division, 
pursuant to the notice hereto annexed, before Lloyd 
L. Harkins, a notary public in and for the District 
of Columbia, at Room 304, Columbian Building, 
416 Fifth Street, N.W., Washington, D. C., at 10 
o’clock a. m., on Thursday, May 15, 1941. 


Appearances 


On behalf of the Plaintiff: 
Warren E. Miller 


On behalf of the Defendant: 
William T. Becker [2*] 


ere 


RICHARD B. POSEY, 


a witness of lawful age, was thereupon duly sworn, 
and, being examined by counsel, testified as fol- 
lows: 
Direct Examination 

By Mr. Becker: 

Q. Will you state your name, please? 

A. Richard B. Posey. 

Q. What is your business or profession, Mr. 
Posey ? 

A. I am an employee of the Government, the 
Veterans Administration. 


[*Page numbering appearing at top of page of original Reporter’s 
Transcript. } 
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(Deposition of Richard B. Posey.) 

Q. How long have you been employed by the 
Veterans Administration ? 

A. With the Veterans Administration and prede- 
cessors since June 10, 1918. 

Q. In what branch or bureau of the Veterans 
Administration are you employed ? 

A. I am with the Insurance Service, have al- 
ways been in the Insurance Service. 

Q. In what capacity are you employed in the 
Insurance Service, Mr. Posey? 

A. JI am advisor on imsurance matters to the 
Director of Insurance, and anyone in the Bureau, 
and folks outside the Veterans Administration, the 
various departments. I frequently advise the folks 
in the War Department, the Navy Department, 
Coast Guard. 

Q. And pursuant to a notice to take this deposi- 
tion of H. L. MeCoy, Director of Insurance of the 
Veterans Administration, or such officer or employee 
as he may designate, were you designated by Mr. 
McCoy to represent the Director of Insurance [3] 
in the giving of this deposition ? A. I was. 

Q. Now, during your long service with the Vet- 
erans Administration have you become famihar with 
the regulations and procedure, both written and 
those formed by administrative practice, in regard 
to the reinstatement and the granting of policies of 
insurance ? A. J have. 

Q. Subsequent to July 2, 1927, what was neces- 
sary for a man to secure a policy of United States 
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(Deposition of Richard B. Posey.) 
Government life insurance, his policy having previ- 
ously lapsed after his discharge from the military 
service ? 

Mr. Miller: I object to that for the reason that 
it is a matter of law, and the law speaks for itself. 

A. From July 2, 1927, there was no yearly re- 
newable term insurance reinstated, but on May 29, 
1928, an act was passed, Section 310 of the World 
War Veterans Act, as amended, which provided for 
granting insurance to those who were ever entitled 
or who had ever apphed for yearly renewable term 
insurance while in the Service. The right to insur- 
ance under this was conditioned upon proof of good 
health, satisfactory to the Administrator. 

Mr. Miller: I move to strike the answer for the 
reason assigned in the objection. 


By My. Becker: 

Q. Mr. Posey, under the procedure of the Vet- 
erans Administration, when a man applies for com- 
pensation what office is that application for compen- 
sation filed in? 

A. Usually the regional office or facility in the 
field. [4] 

Q. Now, assuming that the man was a resident, 
at the time he apphed for compensation, of Cali- 
fornia, where would the application be sent? 

A. Either Los Angeles or San Francisco. 

Q. Would the Insurance Service of the central 
office have any knowledge as to this application for 
compensation ? 
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(Deposition of Richard B. Posey.) 

A. They would eventually get the number, C 
nuinber assigned in that case, but they might not 
receive the files for a long period of time. They 
might remain in the field indefinitely. 

Mr. Miller: I move to strike that portion of the 
answer starting with, ‘‘but they might not receive 
the files for a long period of time. They might re- 
main in the field indefinitely,’’ for the reason that 
it is highly speculative. 


By Mr. Becker: 

Q. Mr. Posey, what is the generally accepted 
definition of good health? 

Myr. Miller: I object to the question as vague, 
indefinite, and uncertain. 

Mr. Becker: I shall reframe the question. 


By Mr. Becker: 

@. Mr. Posey, what is the generally accepted 
definition of good health, as interpreted by the In- 
surance Service of the Veterans Administration ? 

Mr. Miller: I object to the question for the rea- 
son that it is irrelevant, immaterial, and incompe- 
tent. 

A. We have a definition by regulation which is 
rather long, but the common-sense everyday defi- 
nition is what it means: free from injury or disease. 

Mr. Miller: I move to strike the answer for the 
reason [5] assigned in the objection. 


By Mr. Beeker: 
Q. And-then, under the regulations or procedure 
of the Veterans Administration, before a man would 
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(Deposition of Richard B. Posey.) 
be entitled to have United States Government life 
insurance granted to him subsequently to July 2, 
1927, under the provisions of Section 310 he would 
have had to have been free from injury or disease 
at the time the insurance was granted ? 
Mr. Miller: I object to the question as leading. 
A. He would have to have been in good health. 
Mr. Miller: I move to strike the answer for the 
reason assigned in the objection. 


By Mr. Becker: 

Q. Is there a written or printed form of appli- 
eation that the Veterans Administration uses for 
the securing of this insurance? A. There is. 

Mr. Becker: Mark this for identification, De- 
fendant’s Exhibit 1. 

(Photostatic copy of document, consisting of 
four sheets, was marked Defendant’s Exhibit 
No. 1 for identification.) 

[Printer’s Note: Defendant’s Exhibit No. 1 
is here omitted as it is already set out as De- 
fendant’s Exhibit A at page 58 of this printed 
record. | 


By Mr. Becker: 

@. I hand you a photostat and ask you if you 
ean identify that, as to what it is. 

A. ‘This is an application for insurance, on Form 
739. 

Mr. Becker: I now introduce into evidence photo- 
stat of application for United States Government. 
life insurance, dated March 15, 1932, and signed by 
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(Deposition of Richard B. Posey.) 
Thomas Joseph Kelley, the original [6] of which is 
believed to be in the possession of the United States 
Attorney and will be substituted for this photostat 
when the deposition is read in court. 

Mr. Miller: I object for the reason that the same 
is irrelevant, incompetent, and immaterial, and has 
not been properly identified. 


By Mr. Becker: 

Q. Mr. Posey, I hand vou this application and 
ask if the application contains a question relative to 
the filing of a claim for compensation. 

Mr. Miller: I object to the question for the reason 
that the question is based on incompetent evidence; 
and at this time, in order to save the costs of tak- 
ing this deposition, I ask that this be considered a 
continuing objection to all further questions asked 
by counsel for the defendant based on this record, 

I further object to the question for the reason 
that the record, if admissible, speaks for itself. 

A. It does have such a question. 

Mr. Miller: I move to strike the answer for the 
reasons assigned in the objection. 


By Mr. Becker: 

Q. Would you read into the record the question 
and the answer of the applicant for the insurance 
to that question ? 

Mr. Miller: I object: irrelevant, immaterial, in- 
competent, not the best evidence, hearsay. 

A. The question is No. 13 and is subdivided. 
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First, ‘‘Have you ever applied for Government 
compensation ?’’ The answer is ‘‘No.’’ [7] 
“Training allowance?’’ The answer is ‘‘No.”’ 
‘‘Government insurance?’’ The answer is ‘“‘No.’’ 
““Pension?’’ The answer is ‘‘No.’’ 
‘‘If so, give reference numbers.’’? The answer to 
that is three X’s. 
My. Miller: I move to strike the answer for the 
reasons assigned in the objection. 


By Myr. Becker: 

Q. Mr. Posey, assuming that as a fact the appli- 
cant for insurance had filed Form 526, a claim for 
compensation, on August 31, 1931, would the In- 
surance Service, under its practice and procedure, 
have made further inquiry before this insurance 
was granted, to determine what if any disability 
that claim was based upon ? 

Mr. Miller: I object for the reason that the ques- 
tion is vague, indefinite, and uncertain; for the fur- 
ther reason that this witness was not engaged in 
work at the time that the alleged application, which 
is marked Defendant’s Exhibit No. 1, was acted 
upon; and that the question asks for hearsay tes- 
timony because of the fact that this witness is being 
asked what someone else would have done or would 
not have done so far as making inquiry is concerned ; 
and that it 1s impossible for this witness to state 
what someone else would have done or would not 
have done, as asked in the question. All he can give 
is his idea of what somebody else might or might 
not do. 
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Mr. Becker: Would you reread the question, 
please ? 

(The pending question, as above recorded, was 
read aloud by the reporter. ) 

Mr. Miller: And the. further objection is made 
for the [8] reason that the question is too speeu- 
lative. 

My. Becker: Let me repbrase that question, as 
follows: 

Q. Mr. Posey, assuming that as a fact the apph- 
cant for insurance had filed Form 526, a claim for 
compensation, on August 31, 1931, would the In- 
surance Service have been required, under its prac- 
tice and procedure, to make further inquiry before 
this insurance was granted, to determine what if 
any disability that claim was based upon? 

Mr. Miller: I object to this question also, for the 
reasons assigned in the objection to the previous 
question, which will not here be repeated, for the 
sake of brevity. 

A. No. 

Mr, Miller: I move to strike the answer out for 
the reasons assigned in the objection. 


By Mr. Becker: 

Q. Did you want to make some further explana- 
tion of that answer? 

A. J would say that the Insurance Service was 
authorized and instructed to rely upon the answers 
of the insured in his application. 
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Mr. Miller: I move to strike the answer out for 
the reasons assigned in the objection. 


By Myr. Becker: 

Q. Now, Mr. Posey, on the application for in- 
surance are there any questions contained therein 
relative to any diseases or disabilities from which 
this insured may have been suffering? If so, would 
you kindly read into the deposition the question and 
the insured’s answer ? 

Mr. Miller: I object for the reason previously 
assigned [9] and for the further reason that the 
question is too speculative. 

A. The first question, 21, under the title of ‘‘Ap- 
plicant’s Own Stateinent,’’ on the medical examina- 
tion, is, ‘‘ What operations have you had? Describe 
fully, giving dates, also name and address of at- 
tending surgeon.’’ The answer is, ‘‘ Hemorrhoidec- 
tomy September, 1920. Complet’’—no ‘‘e’’ on it— 
‘‘Complet Recovery. Dr. Guy Cochran, Los An- 
geles.’’ 

Next question is No. 22, ‘‘Have you ever used 
wines or liquors to excess?’’ The answer is ‘‘No.”’ 

Question 23, ‘‘Have you ever used opium, mor- 
phine, cocaine, or other habit-forming drugs?’’ The 
answer is ‘‘No.’’ | 

‘‘What is your occupation?’’ Railroad fireman. 

25, ‘Are you now in good health?’’ Answer, 
“Nes 

27, ‘‘Have you been ill, or contracted any disease, 
or suffered any injury, or been prevented by rea- 
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son of ill health from attending vour usual occupa- 
tion, or consulted a physician in regard to your 
health, since date of discharge? (Answer ‘Yes’ or 
“No.’)’’ The answer is “‘Yes.’’ ‘‘If so, give dates 
and full particulars, including the name and address 
of physician.’”’ The answer is ‘‘Hemorrhoidectomy 
September 1920. No after trouble. See above.’’ Te 
has this same answer above. 

Mr. Miller: I move to strike the answer for the 
reasons assigned in the objection. 


By Mr. Becker: 

Q. Now, are there any further questions on that 
application form relative to whether or not this ap- 
plicant had suffered from any specific disease or 
diseases ? 

Mr. Miller: I object to the question for the rea- 
son previously given, and further for the reason 
that the question [10] is too speculative and calls 
for the conclusion of the witness. 

A. Yes. 

Mr. Miller: I move to strike the answer for the 
reasons assigned in the objection. 


By Mr. Becker: 

Q. What are the questions and answers as shown 
on the appleation form? 

Mr. Miller: Same objection. 

A. Question 40, ‘‘Has applicant ever had syphi- 
lis, gout, or rheumatism? (State which).’? Answer 
is ‘‘No.”’ 


202 United States of America 


(Deposition of Richard B. Posey.) 

Question 41, ‘‘Any defects in the sight or hear- 
ing?’’ The answer is ‘‘No.”’ 

42, ‘‘Any deformity or departure from normal in 
any repect? No.’’ 

43, “Has the applicant lost an eve, hand or 
arm,”’ 

Mr. Miller: I move to strike the answer for the 
reasons heretofore assigned. 


By My. Becker: 

Q. Mr. Posey, seen back to the second page 
of the application, under ‘‘Applicant’s Own State- 
ment,’’ does the application there show any state- 
ments by the insured as to whether or not he has 
suffered from any particular disease or diseases ? 

Mr. Miller: I object to the question for the reason 
previously given, and further for the reason that 
the question is too speculative and calls for the con- 
clusion of the witness. 

A. Question 26. 

Mr. Miller: I move to strike the answer for the 
reasons assigned in the objection. [11] 


By Mr. Becker: 

Q. Would vou read question 26 and the appli- 
cant’s answer thereto into the record, please? 

Mr. Miller: I object to the question for the rea- 
son previously given. _ 

A. ‘‘Have you ever been treated for any disease 
of brain or nerves?’’ Answer, ‘‘No.’’ 

‘Throat or lungs?’’ Answer, ‘‘ No. 

**Heart or blood vessels?’’ Answer, ‘‘No.”’ 


ag 
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‘‘Stomach, liver, intestines?’’ Answer, ‘‘ No.”’ 
‘Kidney or bladder?’’ Answer, ‘‘No.”’ 
‘‘Genito-urinary organs?’’ Answer, ‘‘No.”’ 
“Skin?’’ Answer, “‘No.”’ 
“‘Glands?’’ Answer, ‘‘No.”’ 
‘Mar or EKye?’’ Answer, ‘‘No.”’ 
‘‘Bones?’’? Answer is ‘‘No.’’? That is the end of 
the answer to that question. 
Mr. Miller: I move to strike the answer for the 
reasons assigned in the objection. 


By Mr. Becker: 

Q. Mr. Posey, in your experience in the insur- 
anee service of the Veterans Administration have 
you, as a layman, learned what the disease of aor- 
titis is? 

Mr. Miller: JI object to the question: irrelevant, 
immaterial, incompetent, and this witness has not 
been shown to have sufficient experience to answer 
the question. It is a question of medicine. 

A. I have known that it was a heart disability 
a long time before I came to the Bureau. I was 
with a private company [12] in Indianapolis, In- 
diana, and I knew that it was a heart disability. 

Mr. Miller: 1 move to strike the answer for the 
reasons assigned in the objection and for the fur- 
ther grounds that it is hearsay. 


By Mr. Becker: 

Q. By “private company’? you mean a private 
Insurance company ? 

Mr. Miller: Same objection. 
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A. Yes. 

Mv. Miller: I move to strike the answer for the 
reasons assigned. 


By Mr. Becker: 

Q. Mr. Posey, if it is shown by the records and 
on the trial of this case that this insured was exam- 
ined on October 28, 1931, and at that time was 
diagnosed as suffering from ‘‘aortitis, chronic mild, 
with good cardiac toleranee,’’ and had he made that 
known to the Veterans Administration in this ap- 
plication for insurance in 1932, would this insur- 
ance, under the regulation and procedure of the 
Veterans Administration, have been granted ? 

Mr. Miller: I object to the question. 


By Mr. Becker: 

Q. Or could it have been granted, under the regu- 
lation and procedure of the Veterans Administra- 
tion ? 

Mr. Miller: I object to the question, first, for the 
reason that it is speculative; second, for the reason 
that no knowledge on the part of the insured appears 
as of record as to what he was suffering from or 
what the result of his examination [13] was, if he 
was examined on October 28, 1931; for the further 
reason that the record does not show that he was so 
examined on such date; further, for the reason that 
the witness is being asked a question as to what 
somebody else would have done under certain cir- 
cumstances, and the best evidence would be the tes- 
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timony of the person who approved this imsurance 
application, Dr. MeIntyre; further, for the reason 
that the question calls for hearsay testimony, highly 
speculative testimony; and if there are any regula- 
tions that are applicable, thev would be the hest 
evidence, rather than the testimony of this witness, 
as to what the procedure would be. 

A. I would say there was no one authorized to 
approve an application where it was shown that the 
man had a heart disability. 

Mr. Miller: I move to strike the answer for the 
reasons assigned in the objection. 


By Mr. Becker: 

Q. Mr. Posey, referring again to the application 
for insurance, by whom was that application ap- 
proved ? 

Mr. Miller: Same objection previously to the 
whole line of testimony based on the evidence ob- 
tained in this Defendant’s Exhibit No. 1; and when 
the words ‘‘Same objection’’ appear to the ques- 
tions heretofore asked, that is what is meant. 

Mr. Becker: Let me ask this question: 

Q. Would you read into the record the stamp 
which appears on the last page of the application, 
showing that it was acceptable under Section 310? 

Mr. Miller: I object to the question. Same ob- 
jection. 

A. The application shows a stamp, ‘‘Acceptable 
under Sec- [14] tion 310. By Dr. A. J. McIntyre, 
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Insurance Medical Section. Date 4/8/32,” initialed 
by Dr. McKenzie. 


Bv Mr. Becker: 

Q. Were you acquainted with both Dr. McIntyre 
and Dr. McKenzie, Mr. Posey? 

Mr. Miller: I object to the question as immaterial, 
irrelevant, and incompetent. 

A. Yes, sir. 

Mi. Miller: I move to strike the answer for the 
reasons assigned in the objection. 


By Mr. Becker: 
Q. Do you know whether Dr. McIntyre and Dr. 
McKenzie are now living or dead? 
Mr. Miller: I object to the question. 
A. They are both dead, been for a year or two. 
Mr. Miller: I move to strike the answer. 


By Mr. Becker: 

@. Assuming, Mr. Posey, that the applicant on 
October 30, 1931, was given a Wassermann test and 
showed a positive Wassermann, have you, in your 
experience with the Veterans Administration and as 
a layman, learned what a positive Wassermann in- 
dicates ? 

A. Yes. It indicates syphilis. 

Q. Under the regulation and procedure of the 
Veterans Administration can a man who is shown 
to have had a positive Wassermann be granted 
insurance ? 

Mr. Miller: I object to the question for the rea- 
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son that this witness is now being asked a question 
as to what some doctor would or would not do in 
passing a man for insurance, and clearly [15] he is 
being asked a question as to whether Drs. McIn- 
tyre or McKenzie would pass a person under these 
circumstances. “Ther testimony would be the 
best evidence on this point, and any regulations of 
the Veterans Administration would be the best evi- 
dence. In the absence of laying the proper founda- 
tion it is respectfully submitted to the Court that 
this witness’ testimony is not admissible on this 
point, being hearsay, highly speculative, and other- 
wise, as apparent, irrelevant, unmaterial, and incom- 
petent. 

A. I would say that no one was authorized to 
approve an application if it was known that the 
applicant had had syphilis at any time. 

Mr. Miller: I move to strike the answer for the 
reasons assigned in the objection. 


By Mr. Becker: 

Q. Mr. Posey, are the Veterans Administration 
regulations and practice and procedure relative to 
the reinstatement or granting of insurance all in 
printed form, or have they been built up by custom ? 

Mr. Miller: Same objection. 

A. We have regulations in printed form, but we 
also have practice that has grown up that is not in 
printed form. 

Mr. Miller: I move to strike the answer. 
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By Mr. Becker: 

Q@. And the practice as to the granting of insur- 
ance, is it or is it not almost entirely just a practice 
that has been built up and of which no printed regu- 
lations have been promulgated ? 

Mr. Miller: Same objection. 

A. The only regulation is the one that defines 
good health— [16] I forget the number of that— 
but the practice has been to follow the authority in 
the law for the granting of insurance; and good 
health has been used to mean in the Bureau exactly 
what it says, that a man has no illness or disabilities. 

Mr. Miller: I move to strike the answer. 


By Mr. Becker: 

Q. Then, the practice is that if a man has any 
illness or disability no insurance may he granted to 
him, under Section 3102 

Mr. Miller: I object to the question as leading 
and for the reasons previously assigned. 

A. There is no authority for granting the insur- 
ance, and any that is granted would be purely an 
error. 

Mr. Miller: IT move to strike the answer for the 
reasons assigned in the objection. 

Mr. Becker: You may examine. 


Cross Examination 
By Mr. Miller: 
@. Mr. Posey, a man’s condition at the time of 
making application for insurance is the criterion 
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which determines whether or not it shall be granted 
to him, isn’t it? 

Mr. Becker: I want to object to the question 
unless it is confined to an appheation for reinstate- 
ment or granting of insurance under the provisions 
of Section 310 of the War Risk Insurance Act, it 
being admitted that there is a Section 304 which 
controls the granting of insurance to men suffering 
from a service-connected disability. 

A. I think the eriterion is the condition the man 
is in when he applies, but in determining that con- 
dition it is a well- [17] known practice among the 
medical folks generally that the history of the man’s 
hfe and what illnesses he has had plays a large 
part in determining that present condition. 

Mr. Miller: Without in any way waiving the ob- 
jections made on direct examination, the following 
questions are asked this witness, should the objec- 
tions made on direct examination not be sustained 
by the Court. 


By Mr. Miller: 

Q. Did you ever personally approve an applica- 
tion for reinstatement of insurance ? 

A. I don’t believe I have, but I have been con- 
sulted on various times about the forms and what 
they should require and as to whether they ought to 
go into substandard business and take some of these 
folks, and we have discussed all of those things. 
Both of those doctors were calling on me for infor- 
mation. 
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Mr. Miller: I move to strike that portion of the 
witness’ answer after the word, ‘‘have’’ as not re- 
sponsive. 


By Mr. Miller: 

Q. How do you know Dr. McKenzie is dead, if 
vou know, other than from what someone told you? 

A. I believe that my knowledge comes from a 
newspaper notice of death. That 1s my recollection. 

Q. How do you know that Dr. McIntyre is dead? 

A. ILattended Dr. McIntyre’s funeral. 

Q. When you stated that no printed regulation 
has been promulgated, do you mean that no tvpe- 
written regulation or memorandum has been pyro- 
mulgated for the definition of good health, or you 
have just referred to the printed regulations pro- 
mulgated by the administration? [18] 

A. There is printed in the regulations or pro- 
cedure somewhere a definition of good health. I 
forget just where it is. I would have to look it up 
if vou want to know it exactly. 

Q. Would it be possible for a person who had 
had syphilis and this condition to have cleared up 
to be granted insurance under Section 310? 

A. It could be possible if it wasn’t known, be- 
cause the examination made many vears afterwards 
might not disclose it. 

@. Many people have svphilis and don’t know it, 
don't. they ? 

A. Well, I think that is true. I believe that is 
Tre: 
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Q. And when a man is examined by the Veterans 
Bureau, Doctor, based on vour experience, do you 
know whether or not he is told the result of the 
examination ? 

A. I wouldn’t hke to say as to the practice. I 
know that in many cases they do tell them, especi- 
ally where they know them real well, but I would 
not like to state what the practice is,.because that 
is too extensive. 

Q. Then, you are not in a position to state what 
the custom was at the place and time this man was 
examined ? 

A. No, I don’t believe I could. 

Q. Do you know what regulations were issued 
by the Veterans Administration with respect to in- 
forming claimants as to the results of their examina- 
tions by the doctors who made them, or by anyone 
else? 

Mr. Becker: Objected to: irrelevant and imma- 
terial, and it is a matter of law, not regulation. 

A. We have regulations in regard to what infor- 
mation will be given a veteran, but I have never 
gone into it because it 1s [19] of no importance to 
our insurance. 


By Mr. Miller: 

Q. That is in the medical service ? 

A. Yes. More a matter of what is good for the 
veteran and what is good for the publie. 

Q. Do you know that in making examinations 
the typewritten report of the examination isn't com- 
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pleted until after the examination and after the 
veteran has left the presence of the examiner ? 

A. You mean an examination, now, for insur- 
ance ? 

Q. An examination such as was made here on 
October 28, 1931. 

A. I would say that ordinarily they are filled out 
before the man signs them. That is the rule. They 
should be. 

Q@. Did this man sign the examination of October 
28, 1931? 

A. Pardon me just a minute. You are speaking 
of the application ? 

@. No. The October one, October 28, 1931. 

Mr. Becker: I object to the question unless the 
examination or photostat thereof is exhibited to the 
witness, unless he has personal knowledge of it. 

Mr. Miller: The last page. 

Mr. Becker: Down at the bottom of the last page. 

The Witness: No. I am looking at this. This is 
not an application for insurance (indicating). 

Mr. Becker: He is talking about examination. 

Myr. Miller: Examination. 

The Witness: Well, this is signed by Thomas J. 
Kelley, the same signature that is on the other ap- 
plication. [20] 


By Mr. Miller: 
Q. What appears just over Mr. Kelley’s signa- 
ture, after the words, ‘‘Statement by Claimant’’? 
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Mr. Becker: Just a minute now. Objected to as 
irrelevant, immaterial, unless the examination re- 
port referred to is introduced into evidence at this 
time. 

Mr. Miller: You may answer. 

A. ‘Statement by Claimant,’’ you want? 


By Mr. Miller: 

Q. Yes. 

A. ‘My answers to question 9 have been read to 
me, and T hereby certify that the complaints therem 
recorded are all that IT am suffering from to mv 
knowledge.”’ 

Pardon me. This part in parentheses, do vou 
want me to read that? It is awfully hard to read. 
Just ‘“Examiming phvysieian will read.’? Do vou 
want me to read that? 

QM. Yes. “The examining physician will read 
complaints noted in answer to question 9 before 
the Claimant’s signature is affixed’’? 

A. That is correct. 

Q. And now will von read question 9 and the 
answers, which is referred to in that? 

Mr. Beeker: The same objection as to the pre- 
vious question. 


By Mr. Miller: 

Q. “Present complaint.” 

A. (reading) Question 9. Present comploint. 
Subjective symptoms, Not diagnosed. See bottom 
of fourth page—I think. [21] 

Q. Yes. 


214 United States of America 


(Deposition of Richard B. Posey.) 

A. (reading) This form for claimant’s certifi- 
cation of fullness of answer to question 9. The ex- 
aminer will acquaint the claimant with the require- 
ment prior to noting complaints. Backache. That 
is the answer: backache. 

Q. The answer to 9 is ‘Backache. Vision poor’’? 

A. ‘‘Backache. Vision poor.’’ 

Q. Yes. So all this claimant certified by his sig- 
nature was what he was complaining about, on that; 
isn’t that correct? 

A. Well, Mr. Miller, now I wouldn’t answer that 
because I haven’t read all the form. Now, that form, 
T didn't go over that form until just now that vou 
showed it to me, see. 

Q. Well, what I mean is, this is all he said. 

A. Sure. 

Q. That’s all he said was 9, see: ‘‘My answers 
to question 9.’’ (exhibiting a document to the wit- 
ness ) 

A. Well, that is calling for a conclusion. 

Mr. Becker: J object to the question as calling 
for an opinion. 

A, T’d sav that his certification refers to ques- 
tion 9. 


teva. Maller: 

Q. Now, are vou familiar with the procedure 
with reeard to the assigning of C numbers or claim 
numbers, Mr. Posey? A. Yes, fairly so. 

Q. Where was the number assigned in this case ? 
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A. I am not positive, but I assume it was as- 
signed in the regional office. 

Q. What is the procedure, or will you describe 
the procedure when a man makes an application 
for insuranee, from the [22] time the number is 
first assigned to the claim, showing where the num- 
ber is recorded and what is done with regard to the 
number ? 

Mr. Becker: Wait a minute. Objected to as 
irrelevant and immaterial, for the further reason 
thet the C number may be assigned in connection 
with compensation and never come to the attention 
of the insurance service. Now vou may answer. 

A. Off the record, IT want to he sure, Mr. Miller. 


By Mr. Miller: 

@. Sure. 

A. You are asking about a C number now? You 
are not talking about a claim for insurance benefits ? 

Q. No. C number. 

A. Just the C number? 

Q. © number on an application for compensa- 
tion. 

A. Well, the C numbers for compensation are 
frequently supphed in the regional office. Blocks 
of numbers are assigned to various offiees, and they 
assion the C numbers; and, as T stated in the first 
part of the examination here, those numbers reach 
Washineton—numhers do—and show that they have 
a C nunher, but the file itself might not reach 
Washineton for a lone while. 
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Q. There is a master index card in Washington 
showing the names of the veterans for the C num- 
bers ? A. There is, yes, sir. 

Q. For each C number, I had better say ? 

A. Yes, sir. 

Q. And that information under the regulations 
is furnished to Washington—by ‘‘that information’’ 
I mean the [23] proper C number fer a given name 
—promptly, is it not? 

A. Ishould savy so, yes. 

Q. At the time this application for msurance in 
this case was approved, Defendant’s Exhibit No. 1, 
under the regulations there should have been an in- 
dex card with this C number, 1783258, in the Wash- 
ington office ? 

A. Yes. T am positive that that was a matter 
of record in the Washington office. 

Q. The insurance medical section was in the 
Washington office at the time this application was 
leeated in the Washington office? A. Yes. 

Q. What was the practice of the surance sery- 
ice with respect to looking at this index eard with 
the name of the applicant for insurance to deter- 
mine whether or not he had apphed for compen- 
sation ? 

Mr. Becker: IT object to the question as irrele- 
vant and immaterial, the question here in this case 
being whether or not the insured in his appheation 
made false and fraudulent statements. 
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Mr. Miller: Will you read the question ? 

(The pending question was read aloud by the 
reporter. ) 

Mr. Miller: Previously apphed for compensa- 
tion. 

A. It has never been the practice, was not then, 
to look into compensation files to find out what was 
the matter with a man if Ins health was good and 
the apphieation was otherwise regular, which showe | 
him to be in good health. 


By Mr. Miller: 

Q. By ‘otherwise regular’? you mean the exam- 
ining physician [24] whose report is attached to 
the application showed no bad health ? 

A. Showed no condition that would prevent him 
from being in good health. 

Q. Well now, what—— 

A. Could I go a little further? 

Q. Yes, surely. 

A. It appears in this particular case that thev 
cid not draw the C file. 

Q. Why do von say that? 

A. There is no number—wait a minute. Pardan 
me, JT am wrong on that. T am wrong. There is a 
© number on here. Now, whether that was put on 
afterwards or not, T don’t know. Now, T can put 
that answer im. heeause T remember seeing the ease 
go through, and fram my own knowledge of the case 
T don’t think they ever drew the C file. 


if 


hat is mv 


impression, but T wonldn't say positively. 
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Q. Yes. Defendant’s Exhibit No. 1 for identifi- 
cation, consisting of four sheets, has on the first 
sheet C number 1783258, does it not ? 

A. It does. 

@. Now, do you know when that number was 
put on the appheation ? 

A. I do not, but it has all the appearances of 
having been put on in peneil after this appheation 
was received. I don’t know when. 

Q. It might have been put on there before April 
5, 1932, might it not? A. Very likely. 

My. Becker: I move to strike all of that as 
irrelevant [25] and immaterial. 


By Mr. Miller: 

@. Now, the practice of the Veterans Adminis- 
tration is to maintain what is known as a ‘‘Central 
Office Dummy’’ File on all compensation cases, 
isn’t it, Mr. Posev? 

A. JT would sav on all C files. 

Q. Yes, on C files. 

A. Whether or not it was compensation or what- 
not. 

Q. Yes. And this central offiee C file contains 
reports of physical examinations ? 

A. Sometimes. 

Q. Carbons? A. Sometimes; not alwavs. 

@. It also usually contains the ratings assigned 
by the adjudication officers ? 

A. Mv answer to that would be the same, that it 
sometimes contains quite a set of them, and some- 
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times it won’t have a single one, so it is not a file 
that we can depend on very well. 

Mr. Becker: J object to the question and move 
to strike the answer on the ground that it is irrele- 
vant and immaterial. 


By Mr. Miller: 

O. But under the procedure the central office 
duminy file is supposed to contain a duplicate of the 
physical examination reports and the ratings, 1s it 
not? 

A. Mr. Miller, IT am not positive of that, that 
there is any regulation requiring that. T must say 
that vou are getting into the compensation features 
now. and it 1s something T don’t pay a lot of atten- 
tion to. 

Q. But vou know of your own knowledge. and 
by having [26] handled these central office dummy 
files. that they do often contain carbons of the 
ratings made for compensation purposes and car- 
bons of physieal examination reports ? 

A. J’d say that is true: they do often contain 
them. 

©. And if the insurance medieal section had 
looked at the ‘‘Central Office Dummy File’ in the 
instant case, they would have seen whatever was in 
there as to ratings or physieal examination reports ? 

Mr. Becker: Just a minute. Objected to. 

a Yes. 


Mr. Beeker: As irrelevant and tmmateriny, od 
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there being no showing that there was a duty on be- 
half of the msurance service to investigate or look 
into the compensation file of this veteran. 

A. I would answer that, Mr. Miller, by saying 
that I question very much whether a dummy file 
had been made up in this case at the time this 
application for insurance came in. 


By Mr. Miller: 

Q. Why do vou say that in this particular case, 
Mr. Posey ? 

A. Beeause the appheation for insurance fol- 
lowed so quickly after the claim for disability al- 
lowance. It was only a few months after, wasn’t it? 

Q. This one here is 4/5/32. 

Mr. Becker: August 3], 1931, was the date of 
the claim. 


By Mr. Miller: 

Q. Well, assuming that the date of this man’s 
elaim, at which time the compensation number of 
C 1783258 was assigned to this case, was August 31, 
1931, and this application for reinstatement of in- 
surance was approved April 5, 1932, over seven [27] 
months later, would it not be possible that the rating 
and copy of physical examination report was in the 
central office dummy file on the latter date: that is, 
April 5, 732? Is it possible? 

Mr. Becker: Just a minute, Mr. Posey. Ob- 
jected to as irrelevant and immaterial and ealling 
for speculation on the part of the witness. 

A. I would say it is quite possible, and that if 
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the award of benefits had been made out there it 
was quite probable it had been received by this time. 


3y Mr. Miller: 

Q. Now, Mr. Posey, is there any way to tell, 
from the central office records here in Washington, 
as to when the central office dummy file in this case 
was made np? Or do you know? 

A. You could from the C file, but I don’t know 
whether we could tell when the central office dummy 
was made up from the records here at Washington. 
Tam not positive as to that. T eould tell vou when 
C numbers are assigned where they are assigned 
in Washington: T can give von the very day. 

Q. Cen vou state, Mr. Posey, when the central 
office first received information that C 1783258 had 
heen assigned to the case of Thomas J. Kelley ? 

Mr. Becker: Objeetion as irrelevant and imma- 
terial. 

A, | cannot state when it was assigned, but it 
was a matter of reeord., 


Gy Mr. Miller: 

Q. In the central office? 

A. In the central office when the application for 
insurance was received on Mareh 29, 1932. 

(). Where is the central offiee dummy file in this 
ease? [28] 

A. J rather think it was with the C file in the 
field when this trial was about to take place. 
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Q. And by that you mean with the Government 
attorney in charge of the defense of this suit? 

A. I’d say yes. 

Q. That is the practice, to send it there ? 

ees Ties, 

@. When suit is filed, so all records will be there ? 

A. No, no. Practice for us to send it to the De- 
partment of Justice, to send all these files to the 
Department of Justice. They send them to their 
attomnevs. 

Q. Based on your experience in the Veterans 
Administration over all these vears, can you state 
whether or not the central office dummy file or the 
C file in this case will show when the central office 
dummy file was first prepared ? 

A. J am not positive, but I rather think it could 
be ascertained, with those two files, when it was 
made up. 

Q. Were there ways for disabled World War 
veterans to reinstate insurance other than under 
Section 310 of the World War Veterans Act, Mr. 
Posey, and what were they? 

A, Well, Section 310 doesn’t authorize any re- 
instatement. It authorizes the granting of new ir- 
surance. 

Q. O.K. Well, then, let me repeat the question 
this wav: Was it possible for disabled World War 
veterans to obtain United States Government life 
msuranee in other manners than as provided in Sec- 
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tion 310 of the World War Veterans Act of 1924, 
as amended ? 

Mr. Beeker: Objected to as irrelevant and im- 
material, it being a matter of law and admitted 
that under Section 304 of [29] the World Wax Vet- 
erans Act of 1924, as amended, World War vet- 
erans suffering from a service-connected disability 
of a degree less than permanent and total were 
entitled to a reinstatement of their insurance. 

A. I would state that prior to July 2, 1927, they 
could reinstate yearly renewable term insurance wi- 
der Section 304, the provisions of which are in that 
section, and after that period a man could reinstate 
a Government life-insurance policy that had lapsed, 
provided it hadn’t been lapsed longer than two 
years. 


ov Mr. Miller: 

Q. Youn mean under Section 304? 

A. Under Section 304. And as has been stated 
by counsel, he only had to show that his disability 
that prevented him from being a good risk was 
service-connected and pay all premiums im arrears 
with interest, and also show that he was not totally 
and permanently disabled. 

MO. Do vou, Mr. Posey, know whether this vet- 
eran was suffering from a_service-connected dis- 
ability at the time he applied for his United States 

tovernment life insurance ? 

My. Beeketr: Objected to as irrelevant and in- 
material, the pohey having been granted under the 
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provisions of Section 310 of the World War Vet- 
erans Act of 1924, as amended by the Act of May 
29, 11928. 

A. I don’t know, Mr. Miller, whether or not 
what disability he had was connected with his serv- 
ice or not. I haven’t looked into that part of it. 


By Mr. Miller: 

@. Who determines under what section of the 
law the insur- [80] ance is reinstated, whether un- 
der Section 304 or Section 310, the insured or the 
Veterans Bureau officials ? 

A. As I stated before, he doesn’t reinstate in- 
suranee under 310. 

@. Well, T bee vour nardon. 

A. He buys new insvrance under that, and he 
has to show good health and pav the premiums. 
That’s all there is to it. There isn’t a question of 
any arrears. It’s a question of current premiums; 
that’s all. Under 304 it would be necessary for 
some board having charge of the comnensation feat- 
ure to ascertain whether or net he had a serviee- 
connected disability. 

Q. Then it would be the Bureauw’s—that is. the 
Government ’s—representative who would determine 
whether he would he entitled te apply for insurance 
under Section 304 or not? 

A. He ean’t apply for insurance now under 304. 
not since July 2, °27. 


Q. I see. 
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A. He can’t apply for reinstatement of term im- 
surance any more; yearly renewable term, IT should 
say. 

Q. But could he apply for new insurance after 
that, in March, 1932, under Section 304? 

A. No, sir; he could not apply for any imsurance 
under 304 at that time unless he had a converted 
policy that had been lapsed for less than two years, 
and he could apply for reinstatement of such a 
policy. 

Q. In order to apply for United States Govern- 
ment life insurance it was necessary for Thomas 
Joseph Kelley to have first had term insurance, was 
it not? 

A. No. If he ever had the ght to apply or had 
applied [31] or been granted yearly renewable term 
insurance, he had the right to apply for insurance 
under Section 310. 

Q. It was necessary, then, first to determine 
whether he was eligible to have applied for war risk 
term insurance prior to May 29, 1928, in order for 
him to have been granted United States Government 
life insurance in 1932? 

Mr. Becker: Objected to as irrelevant and imma- 
terial. 

A. Not in his case because I believe, yes, he had 
vearly renewable term insurance while in the service. 


By Mr. Miller: 
Q. But you had to check that fact? 
A. Oh, yes. 
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Q. Before granting his insurance? 
A. We checked the fact that he was entitled to it. 
Q. And in checking that, it was the policy to look 
at the card index to determine whether he had 


previously had a term policy? A. Yes. 
Q. And this index card showed that he did previ- 
ously have a term policy ? A. He did. 


Q. And what evidence is there on this application 
for reinstatement of March, 1932, which indicates 
that ? 

A. Well, on the first page of the application 
there is a notation ‘‘'T 2015048,’’ which is the term 
application number. 

@. And the index card which shows that T num- 
ber also shows his C number, does it not? 

A. Yes. 

Q. Then, someone must have looked at that card 
and deter- [82] mined that he had a C number be- 
fore this application for insurance was approved? 

Mr. Becker: Objected to as irrelevant and imma- 
terial. 

A. I feel they knew that he had a C number. It 
is on the application; it shows right on here (indi- 
eating). 


By Mr. Miller: 

@. And that must have been put there before the 
appheation was approved under those circumstanees, 
don’t you think? A. I’d think it was. 

@. Now, Doctor, did the examination of Dr. 
Lenker, which appears on the third page of De- 
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fendant’s Exhibit 1, dated March 15, 1932, indicate 
any evidence of aortitis? 

Mr. Becker: Objected to as irrelevant and imma- 
terial, and the examination report which is in evi- 
dence speaks for itself and is the best evidence. 

A. I can’t find any answers that indicate he had 
any heart disability. 


By Mr. Miller: 

Q. Then, assuming the facts shown on the ex- 
amination made by Dr. Lenker to be true, the ap- 
plicant Kelley was then in good health, was he not? 

A. I’d say yes, he was approved on that basis. 

Q. Was there any evidence before the Veterans 
Administration at the time this application for in- 
surance was approved which showed that this vet- 
eran knew he had had syphilis, or do you know? 

Mr. Becker: Objected to. 

A. I couldn’t answer that question because I 
haven’t had access to the other files. [33] 


By Mr. Miller: 

Q. Was there any evidence before the Veterans 
Administration at the time this application was ap- 
proved that this veteran had knowledge of the fact 
that he had previously had aortitis, or do you know? 

Mr. Becker: This question is objected to because 
it is asking this witness to testify as to the knowl- 
edge of the insured and asking him to express an 
opinion and to speculate. 

A. I don’t know. 

Mr. Miller: That is all. 
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Redirect Examination 
By Mr. Becker: 

Q. Just one more question, Mr. Posey. Under 
the practice of the Veterans Administration, had 
this insured at the time of his application stated 
that he was suffering from aortitis or had been suf- 
fering from aortitis and had in October, 1931, had 
a positive Wassermann, even with the examination 
of Dr. Lenker showing him to be a good risk and 
in good health at the time of his examination, could 
this insurance have been granted under the prac- 
tice and procedure of the Veterans Administration 
Without further inquiry to determine his true con- 
dition ? 

Mr. Miller: I object to the question, first, on the 
ground that this question is leading; second, that it 
is argumentative; third, that it is irrelevant, imma- 
terial, and incompetent in that knowledge of these 
conditions on the part of the insured is essential 
in order to establish fraud, and the question does 
not embody that very important phase of this case; 
further for the reason that it calls for this witness, 
who has admittedly never himself approved an ap- 
plication for insurance, to testify [34] as to what 
some doctor or other person would do under a given 
state of circumstances; and for other reasons to be 
assigned at the trial of this case. 

A. I would say that no one was authorized to 
approve an application where either the plus Was- 
sermann test was shown or aortitis; but with both 
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together, why, no one could possibly approve that 

kind of an application, under the law, as the law 

was interpreted by the Veterans Administration. 
Mr. Becker: That is all. 


Reecross Examination 
By Mr. Miller: 

@. And that interpretation for the Veterans Ad- 
ministration was by regulation ? 

A. No, At that time it was the determination 
of those in charge of approving the applications. 
There bas since been given in regulation form, writ- 
ten form, a definition of good health, but it has in 
no way changed what has been in the minds of all 
the people who have had to do with this insurance 
in approving applications, that if they were not in 
good health we couldn’t approve them, and that 
bound the doctors and everybody else. 

Q. Then, your answer to the last question pro- 
pounded by Government counsel was based upon 
what you thought was in the minds of the people 
who approved the applications, wasn’t it, Mr. 
Posey? 

A. From my knowledge of the general practice 
of approving and disapproving applications, with 
which I have been very familiar for a long number 
of years. 

Q. At the time this application was approved on 
April 2, [35] 1932, then, there was no regulation 
issued by the Veterans Administration defining good 
health ? 
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A. Iam not positive, Mr. Miller, as to the exact 
date when that definition came out. That may have 
been out at that time; I am not positive. 

Q. The regulation itself would show? 

A. The regulation would show, and I forget the 
number of it here. I could give you my version of 
what the definition is. 

@. Could you attach to and make a part of this 
definition a copy of the official regulation defining 
good health, allowing counsel to examine the same 
before it 1s attached ? 

A. Yes, I could do that. I can get it for you, 
Mr. Miller. 

Mr. Miller: That is all. 

RICHARD B. POSEY 
Signature of Witness 


Subscribed and sworn to this 16 day of May, A. D., 
1941. 

[Seal] LLOYD L. HARKINS 
Notarv Public in and for the District of Columbia. 


Mv Commission expires September 1, 1942. [36] 


[DEFINITION OF GOOD HEALTH. | 


[3155. The words ‘‘good health’? when used in 
connection with insurance, mean that the applicant 
is, from clinical or other evidence, free from disease, 
injury, abnormality, infirmity, or residual of disease 
or injury to a degree that would tend to weaken or 
impair the normal functions of the mind or body 
or to shorten life.] (May 17, 1934.) 
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United States of America, 
District of Columbia: 

I, Lloyd L. Harkins, a notary publie duly com- 
missioned and qualified in and for the District of 
Columbia of the United States, aforesaid, do hereby 
certify that pursuant to the annexed and attached 
notice, In complhance with Sections 639, 640, and 641 
of ‘Title 28 of the United States Code, there came be- 
fore me on the 15th day of May, A. D., 1941, at 10 
o’clock a. m., in Room 304 Columbian Building, 416 
Fifth Street, Northwest, Washington, D. C., on be- 
half of the defendant, the following named person, 
to wit, Richard B. Posey, who was by me duly 
sworn to testify the whole truth and nothing but 
the truth of his knowledge touching and concern- 
ing the matters in controversy in this cause, and that 
he was thereupon carefully examined, upon his oath, 
and his examination reduced to writing under my 
supervision, and that the deposition is a true rec- 
ord of the testimony given by the witness; and that 
the said witness read the same and subscribed his 
name hereto. 

I further certify that IT am neither attomey or 
counsel for nor related to or employed by any of 
the parties to the action in which this deposition 
is taken, and, further, that Iam not a relative or eni- 
ployee of any attorney or counsel employed by the 
parties hereto or financially interested in the action. 

I further certify that, it being impracticable for 
me to deliver said deposition with my own hands 
into the eourt for which it was taken, I have re- 
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tained the same for the purpose of being sealed up 
and directed with my own hands and speedily and 
[387] safely transmitted to the said court for which 
it was taken, and to remain under my seal until 
there opened. } 

I further certify that the reasons for the taking 
of the deposition de bene esse of said witness are as 
stated in the notice of the taking thereof attached 
hereto, and made a part of this certificate; that the 
said notice given to the adverse party and the at- 
tendant papers and deposition are by me sealed up 
and directed to the Clerk of the District Court of 
the United States in and for the Southern District 
of California, Central Division, Los Angeles, Cali- 
fornia, and the same are by me enclosed in an en- 
velope addressed and directed to the said court as 
aforesaid, duly and properly marked and identified, 
and said deposition forwarded herewith. 

In witness whereof I have hereunto set my hand 
and affixed my notarial seal this 16 day of May, 
A. D., 1941. 

[Seal ] LLOYD L. HARKINS 
Notary Public in and for the District of Columbia. 


Mv Commission expires September 1, 1942. 
[Endorsed]: Filed May 20, 1941. [38] 


